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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


ACTION. 


$1. Lire—Non-suit does not bar.—Removal of Suit. — A 
judgment of non-suit is no bar to a new action, and of no weight 
as evidence at the trial of that action. 

Homer vs. Brown, 16 How., 354. 

Pending an action in a court of the State of New York against 
a corporation established in that State, by a widow, a citizen of 
New Jersey, upon a policy of insurance on the life of her hus- 
band, the plaintiff assigned the policy to a citizen of New York 
in trust for her benefit, and was afterwards non-suited by order 
of the court. Upon a subsequent petition by the trustee to an- 
other court of the State to be relieved of his trust, a citizen of 
New Jersey was at her request appointed trustee in his stead. 
One object of this appointment was to enable a suit on the pol- 
icy to be brought in the Circuit Court of the United States, 
which was afterwards brought accordingly. Held, That the suit 
should not be dismissed under the act of 3d March, 1875, c. 137, 
secs. 1, 5. 
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Ins. Co. vs. Rodel, 95 U.S., 232 ; Life Ins. Co. vs. Terry, 15 Wall., 580 ; 
Breasted vs. Farmers’ Loan & Trust Co., 4 Hill, 73 ; Van Zandt vs. Mutual 
Benefit Ins. Co., 55 N. Y., 169, and Weed vs. Same, 70 N.Y., 561, 18 Stat., 
470, 472; Williams vs. Nottawa, 104 U. S., 209; Railroad Co. vs. Lock- 
wood, 17 Wall., 357, 368 ; Myrick vs. Michigan Central Railroad, 107 U. 
8., 102 ; Burgess vs. Seligman, 107 U. S., 20. 

Manhattan Life Ins. Co. vs. Broughton. 

Rep’d Jour’l, p. 29. 


AGENT. 


$2. Fire. — Evidence as to Powers of.—Evidence of Incum- 
brance in Case of Verbal Application—Authority to Consent to 
Transfer of Title and Assignment of Policy—The mere opinion 
of a witness as to the powers of an agent without showing the 
source of his knowledge, is inadmissible as evidence. Where the 
insured had never authorized a written application and it did 
not appear but that full disclosures as to incumbrance had been 
made to the agent who made out the written application, and the 
policy provided that it should be void if incumbrances were not 
disclosed in the application, it was not error to exclude evidence 
of such incumbrances. The acceptance of the policy did not 
bind the insured by ‘the representations of the agent in the ap- 
plication. 


Ames vs. N. Y. Union Ins. Co., 14 N.Y., 253 ; Sprague vs. Holland Pur- 
chase Insurance Co., 69 N. Y., 128 ; Vilas vs. N. Y. C. Ins. Co., 72 N. Y., 
590 ; Clinton vs. Hope Ins. Co., 45 N, Y., 454. 


A transfer of title without the required consent, does not render 
the policy void ipso facto, but simply voidable at the election of 
the company. 

Titus vs. Glens Falls Ins. Co., 81 N. Y., 419 ; Hooper vs. Hudson R. F. 


Ins. Co., 17 N. Y., 426 ; Howard vs. Albany Ins. Co., 3 Denio, 301 ; Sher- 
wood vs. Agric. Ins. Co., 73 N. Y., 447. 


Where the agent consents to a transfer of the policy, and the 
company on being notified makes no objection until more than a ° 
year and after a loss, the act of the agent will be deemed the act 
of the company. 


Buchanan vs. Exchange Fire Ins. Co., 61 N. Y., 26 ; Sherman vs. Niagara 
Ins. Co., 46 N. Y., 526. 
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A naked transfer of the policy to one having no interest in the 
property even if consented to, will convey no rights. Where the 
policy prohibited the transfer of title to the property without 
written consent of the company, but authorized the agent to con- 
sent to assignment of the policy, the agent had implied authority 
to consent to the transfer of title to the property. 


Wolf vs. Security Fire Ins. Co., 3) N. Y., 49. 


The fact that there had been an intermediate conveyance of 
the property without assignment of the policy was immaterial 
when the company had consented to both in the case of a subse- 
quent owner. 

Benninghoff vs. Agricultural Ins. Co. 


Rep'd Jour’), p. 45. 


ASSESSMENT. 


$3. Fire—In Mutual Company.— In Cas- of Insolvency.— 


Statutory Liability Cann it be Limited by Articles of Association, 
ur Agreements Among the Members.—The statute under which a 
mutual corporation was organized, set forth among other things 
that the articles of association ‘ May prescribe the liabilities of 
the members to be assessed towards defraying the losses and ex- 
penses of the company and manner of collecting such assess- 
ments ;” also that in case of insolvency the receiver should assess 
upon all members and persons insured, such sums as in the ag- 
gregate should be sufficient to pay all losses, liabilities and ex- 
penses of receivership, and power is given to enforce such pay- 
ments. Held, That the statutory liability of a member could not 
be limited by the articles of association to the amount of under- 
taking given for premium on his risk, nor by like undertakings 
entered into by the member limiting his assessments. Held, 
That the members were liable for their proportion of such as- 
sessments as were sufficient to meet all losses, liabilities and ex- 
penses of receivership regardless of any limitations in the articles 
of association on their contracts with the company. 


Russell vs. Berry. 


Rep’1 Jour’i, p, 64. Micu. 8. C. 
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ASSESSMENT. 


$4. Lire.—Insufficient Notice in Case of Benevolent Society. 
—The by-laws of a. benefit association required all assessments 
to be made by the secretary. Held, That where no assessments 
had been made by the secretary, but notice of assessments had 
been issued simply by the managers, these were not assessments 
within the by-laws, and no forfeiture could be declared for their 
non-payment. 

Bates vs. Detroit Mul. Benefit Association. 

Rep’d Jour’l, p. 79. 


BENEVOLENT SOCIETY. 


$5. Lire. —Right to Benefits in Case of Expulsion.—Plaint- 
iff, a member of a lodge of the Independent Order of Odd Fel- 
lows, claimed certain benefits, which were denied him, and he 
appealed. Subsequently, and pending the appeal, charges were 
preferred against him for “attempting to deceive and defraud 
the lodge by falsely, etc., claiming benefits,” and he was expelled 


for so doing. From this order he also appealed. The action of 
the lodge in expelling plaintiff was affirmed by the grand lodge, 
and the grand master, before whom the question as to whether 
he was entitled to benefits, was pending, reported to the grand 
lodge that their action in the other appeal rendered it unneces- 
sary to take further action in the first appeal, and the grand lodge 
adopted this report. Held, in an action to recover the benefits 
claimed, that these facts constituted a good defense, and that the 
order of the district court overruling a demurrer to the answer 
setting them up should be sustained. 
Woolsey vs. Independent Order of Odd Fellows. 
Rep’d Jour’l, p. 68. Iowa 8. C. 


CORPORATION. 


$6. Fire.— What is Necessary to Constitute.—Proceedings, 
in Quo Warrantv.—Proceedings in the nature ofgvo warranto to 
have it determined that defendants wrongfully hold and exercise 
a corporate franchise etc., the corporation named being “ The 
California Farmers’ Mutual Fire Insurance Association.” The 
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articles of incorporated stated the capital stock to be $100,000, 
of which the amount actually subscribed was $5,000. The certif- 
icate was filed May 22,1874. As Section 419, C. C., then read, 
no corporation could be formed for insurance, except on live 
stock, without a subscribed capital equal to $100,000. Section 
290, C. C., as it then read; required the articles to state the 
amount actually subscribed. Held, These sections should be read 
together to the extent of stating, first, the amount actually sub- 
scribed, and second, that it equaled $100,000. Consequently, 
the persons signing the articles did not form a corporation. Fur- 
ther, the alleged corporation is a necessary party to this proceed- 
ing. If, on a new trial after the alleged corporation has been 
made a party, it should be adjudged that it never had been legal- 
ly a corporation, in that case appropriate proceedings should be 
had by which the affairs.of such de facto corporation should be 
wound up and settled by the trustees, whatever due to it collected 
and whatever due by it paid; the balance, if any, to be divided 
among the stockholders. 

. People vs. Flint. 

Rep’d Jour’l, p. 15. 


INSOLVENCY. 


§7. Lire.—What is Sufficient Decree of —Suits in Case of 
Foreign Corporation.—A dissolution of a private corporation by 
decree of a court of competent authority, having jurisdiction, ex- 
tinguishes and annuls, thenceforth its corporate powers. 

Nat. Bk. vs. Colby, 21 Wall., 615 ; Greeley vs. Smith, 3 Story, 658 
Farmers’ & Mech. Bk. vs. Settle, 8 W. & S., 207; Mummavs. Potomac Co. 
8 Peters, 281, 

It is by virtue of the statutes, providing against the abatement 
of suits between private parties, that pending suits are not dis- 
continued by the death of one of them. There is no statute in 
this State authorizing a pending suit to be prosecuted for or 
against a private corporation created by the laws of another 
State, after such corporation shall be dissolved. ‘Che distinction 
drawn between corporations which exist by virtue of the laws of 
this State and those which are created by the laws of other States. 

Paul vs. Virginia, 8 Wall., 181; Relfe vs. Rundle, 13 Otto, U. S., 222. 


Life Association vs. Goode. 
Rep’d Jour’l, p. 74. Texas 8, C 
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INSURABLE INTEREST. 


$8. Lire — Of Adopted Daughter.— What Constitutes a 
Member of a Family.—Where the beneficiary resided under the 
same roof as the insured, who was unmarried and was a member 
of the same social and domestic circle, and the insured having no 
relatives remaining to him regarded the beneficiary much as a 
daughter. Held, That they were of the same family within the 
meaning of the Michigan statute regarding insurable interest, and 
there was sufficient interest to support a life policy. 

Distinguishing the case of Hoyt vs. Mutual Benefit Association 46. Mich., 
473. 

Carmichael vs. N. W. Mutual Benefit Ass’n. 

Repd Jour’1, p. 12. 


POLICY. 


$9. AccriDENT. — Construction of.—Voluntary Exposure to 
Danger.— What is Death by Accident on Railway Bridge.—When 
an insurance company uses in the policy which it issues, ambig- 
uous words, these words will be held to have the meaning most 
favorable to the insured, as the presumption is that on this con- 
struction he took the policy, and as the company could have 
avoided the difficulty by being more specific. 

2 Kent Com., 552 ; 2 Wart. on Cont., 2670; Fowkes vs. Ins. Co., 3 B. & 
S., 917; May on Insurance, sections 172, 179 ; Wood on Insurance, sections 
141-6 ; Allen vs. Ins. Co., 85 N. ¥., 473; Western Ins. Co. vs. Cropper, 8 
Casey, 351; White vs. omith et al., 9 id., 186; Wilson vs. Ins, Co.,4 R. L, 
156 ; Bartlett vs. Ins. Co., 46 Maine, 500; Bowman vs. Same, 27 Mo., 152; 
Ins. Co. vs. Slaughter, 12 Wall., 404; N. A. Life and Ace. Ins. Co. vs. 
Burroughs, 19 P. F. Smith, 43. 

Where an “accident ticket,” provided that the insurance 
should not extend to a case of death or injury caused by “ volun- 
tary exposure to unnecessary danger,’ and that “ walking, or 
being on the road-bed or bridge of any railway are hazards not 
contemplated or covered by this contract, and no sum will be paid 
for disability or loss of life in consequence of such exposure, or 
while thus exposed.” Held, That a holder of such a ticket while 
traveling on a railway train which stopped on a bridge by reason 
of the draw being open, and who, while the train was standing 
still, went to the front platform of the car in which he had been 
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riding and passed off the car by the steps into and through a 
large hole caused by the removal of some planks during the 
making of repairs, and was killed by the fall, had not been guiliy 
of “voluntary exposure to unnecessary danger,” nor was he 
“ walking, or being on the road-bed or bridge of any railway,” 
within the terms of the contract of insurance ; and the company 
were therefore liable to his administrator. The death was caused 
by an “accident,” and not by any act of the insured, which was 
fairly within the meaning of the exceptions. 

Distinguishing Morel vs. Miss. Valley Ins. Co., 4 Bush, 535 ; Lovell vs. 
Accident Ins. Co., 3 Ins. Law Jour., 877 ; Sawtelle vs. Railway Pass. Ass. 
Co., 15 Blatchford, 216. 

Burkhard vs. Travelers’ Ins. Co. 


Rep’d Jour’l, p. 58. 


PROOFS OF LOSS. 


$10. Fire.— Waiver of.—Sufficient Notice of.—Allegations as 
to.— Waiver of proofs of loss in a policy of fire insurance may be 
inferred by any act of the insurer evincing a recognition of lia- 
bility, or a denial of obligation exclusively for other reasons. 

Inland Ins. Co. vs. Stauffer, 9 Casey, 397 ; Lycoming Mutual Ins. Co. vs. 
Schollenberger, 8 Wright, 259 ; Home Ins. Co. vs. Davis, 2 Outerbridge, 
280 ; Ben Franklin Ins. Co. vs. Flynn & Hamm, id., 627. 

Where a fire policy is issued upon a house alone, valued at a 
certain sum, and the loss was total, and the insurers undoubt- 
edly had actual full notice of that loss, no further notice or tech- 
nical proofs of loss are necessary. 

Lycoming Mutual Fire Ins, Co. vs. Schollenberger, 8 Wright, 259 ; Farm- 
ers’ Mutual Ins. Co. vs. Moyer, 10 W. N. C., 129. 

An allegation in the declaration in such a case that regular 
proofs of loss were furnished to the insurers, becomes immaterial 
and may be treated as surplusage; and even if the question of 
variance between the allegata and prolata is to be regarded, such 
variance is not materiai. 

Ins. Co. vs. Flynn, 2 Outerbridge. 

Penna. F. Ins. Co. vs. Dougherty. 


Rep’d Jour’l, p. 52. 
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STATUTE. 


$11. . Frre.—New Yirk Law Taxing Agents of Foreign Com- 
panies for the Benefit of Firemen, Constitutional—The legislative 
act which requires the agents of insurers not incorporated under 
the law of New York to pay annually to the treasurer of the Ex- 
empt Firemen’s Benevolent Fund of the City of New York a per- 
centage upon the gross premiums received by them for insurance 
upon property in that city is constitutional, and will be enforced. 
The law is no violation of the constitutional provisions against 
passing a private or local bill granting exclusive privilege to pri- 
vate corporations or associations, nor against giving or loaning 
the credit of the State in aid of such corporations. The statute 
was public and aimed to accomplish a public purpose. 

Citing and discussing People vs. Pinkney, 32 N. Y., 392 ; Wallace vs. the 
Mayor. 3 Hun, 24; Fire Dept. vs. Noble, 3 E. D. Smith, 440; Same vs. 
Wright, id., 453; People vs. Fire Ass’n, 92 N. Y., 311; People vs. Commis- 
sioners, 54 N. Y., 276, 92 N. Y., 311; People vs. Davenport, 91 N. Y., 547. 

Trustees of Exempt biremen’s Benevolent Fund vs. Room. 


Rep’d Jour’l, p. 17. 
TITLE. 


§12. Fire.— Equitable—Effect of Sale on Mechanics Lien.— 
When an equitable title to the premises is shown to be vested in 
the insured, it is for all the purposes of an action on the policy 
equivalent to a fee. Such equitable title in a married woman is 
not divested by a judgment and sale on a megchanic’s lien filed 
against her husband as owner. 

Penna. F’. Ins. Co. vs. Dougherty. 


— § 10. 


$13. Fire.—T'ransfer by Death Avoids Policy —Effect of In- 
solvency.—The policy insured B. and promised: to pay to him, 
his heirs, executors or assigns. Loss first payable to H. as his 
mortgage interest might appear. It provided that if the prop- 
erty should be sold or conveyed, or if the interest of the insured 
should be changed without consent in any manner, whether by 
act of insured or by operation of law, the policy should be void. 
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B. subsequently died intestate and all claims under the policy 
after a loss were assigned by the administrator and heirs to H. 
Held, That there was no insurance of the heirs etc., but only of 
B. during his life, with a promise to pay the heirs. Held, That 
the transfer of title to the heirs through the death of B) was a 
change of title within the policy. Held, That the allegation that 
the company failing after the death of B. and going into the 
hands of a receiver there was no one to consent to the change 
of title, did not affect the case. 

Loppin vs, Charter Oak Ins. Co., 58 Barb., 325 ; Sherwood vs, Agricul- 
tural Ins. Co., 73 N. Y., 447; 29 Am. Rep., 180. 

Hine vs. Woolworth. 


Rep’d Jour’I, p. 71. Me ae OR. 


$14. Fire.—What is a Transfer in Case of Partnership.— 
The policy provided that if the assured be other than the sole 
and unconditional owner, or if the property be sold or transferred 
or any change take place in title or possession, whether by legal 
process or judicial decree, or voluntary transfer or conveyance, 
it should be void. Subsequently the insured entered into part- 
nership agreement with N. for three years, in which insured was 
to furnish the capital and N. the time and skill. N. was to re- 
ceive a fixed percentage of the profits, and in any event not less 
than a stated sum. N. was not to give or to indorse any notes 
either independently or for the firm. H/d, That the agreement 
was a complete legal partnership under which the title to the 
property was transferred from the insured to the firm. 


Whitcomb vs. Converse, 119 Mass., 38; Livingston vs. Blanchard, 130, 
Mass., 341; Wood on Fire Ins.. p. 560; excepting to Cowan vs. Ins. Co., 
40 Iowa, 551. 

Held, That the transfer was a violation of the policy which 
worked a forfeiture. 

Malley vs. Atlantic F. & M. Ins. Co, 


Rep’d Jour’), p. 38. 
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SUPREME COURT OF MICHIGAN. 


FREDERIKA CARMICHAEL 
US. 


NORTHWESTERN MUTUAL BENEFIT 
ASSOCTATION.* 


Where the beneficiary resided wider the same roof as the insured, who was un- 
married, and was a member of the same social and domestic circle, and the 
insured having no relatives remaining to him regarded the beneficiary 
much as a daughter. 


Held, That they were of the same family within the meaning of the Michigan 
statute regarding insurable interest, and there was sufficient interest to 
support a life policy. 


Graves, C. J. 


The defendant, a corporation under chapter 94 of the compiled 
laws, issued to Frederick Wagner on the 26th of November, 1879, a 
certificate of insurance on his life in the sum of $2,000 for the ben- 
efit of the plaintiff. May 9, 1881, Wagner died, and on the 14th of 
June, the defendant's secretary paid the plaintiff $300 of the insur- 
ance. This payment was not authorized by the association. 

At the time of the death of Wagner the association had 3,472 
members, and on the second day of August following it had 3,259 
certificates in force. Soon after the payment of the $300 the case of 
Hoyt vs. Mutual Benefit Association of Michigan (46 Mich., 473), 
was decided in this court adversely to the claimant, and the defend- 


* Opinion filed October 17, 1883. 
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ant assuming that the decision there was applicable to the claim of 
the plaintiff refused to pay her, and she brought this action to ob- 
tain payment. 

The case was heard by the circuit judge without a jury, and he 
came to the conclusion that the contract was against public policy 
and was not enforceable. He evidently regarded Hoyt’s case as di- 
rectly in point. 

There was no relationship by either blood or marriage between 
Wagner and the plaintiff. She is therefore not an heir. 

Were they of the same “ family” within the meaning of the stat- 
ute ? The case depends on this questlon. Unless they were, no re- 
covery is possible. 

The facts are that they resided under the same roof and as con- 
stituents of the same social and domestic circle from her early youth 
until his death in old age and when she had reached the age of 36 
years. He was never married so far as appears and had no other 
home, aud there is no finding that any relatives remained to him. 
He regarded the plaintiff very much as a daughter, and she treated 
him with much of the care which that relation would naturally call 
out. 

These are the conspicuous facts reported by the judge on this 
point. I forbear mentioning the changes in plaintiffs family. They 
do not alter the impression. 

Now this word “family” contained in the statute is an expressior 
of great. flexibility. It is applied in many ways. 

It may mean the husband and wife having no children and living 
alone together, or it may mean children or wife, and children, or 
blood relatives, or any group constituting a distinct domestic or so- 
cial body. It is often used to denote a small select corps attached 
to an army chief, and has even been extended to whole sects, as in 
the case of the Shakers. 

We discover nothing in the statute implying a narrow sense, and 
we should not be inclined to attribute one where the result would 
cause injustice. 

It seems to us that the circumstances constitute a case within the 
meaning of the Legislature. 

In Hoyt’s case the whole transaction was 5 palpably colorable and 
fraudulent. 

A man already dying from dissipation was seized upon as a prof- 
itable subject for speculative insurance. His life according to the 
ideas of insurance was worth nothing. He was the merest clay in 
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the hands of Hoyt. For a price the latter bargained with him to 
submit to insurance at Hoyt’s expense and for Hoyt’s benefit, and 
from the inception of the scheme to the death of the subject he was 
kept saturated with liquor. 

There was no relation by blood or marriage, and the only pretense 
of family connection was what was agreed upon at the very time in 
order to simulate a necessary condition. 

Our examination of the records in the two actions enables us to 
emphasize the distinction between them. 

The cases are as far apart as good faith and deliberate fraud. 
We think the plaintiff ought to recover the proportion arising in her 
favor according to the contract after deducting the payment of $300, 
but the means are wanting for the entry of such a judgment here. 

No amount is liquidated by the judges finding and there is no 
basis of fact settled by the finding to regulate and fix the amount. 
It is for the trial court to find the damages. 

This court has no power to assess them. 

The judgment must be reversed with the costs of both courts, and 
anless the parties agree, which they will no doubt do, there must be 
a new trial. 

The other justices concurred. 





Schindler vs. Flint et al. 


SUPREME COURT OF CALIFORNIA. 


Appeal from Superior Court, San Francisco. 


THE PEOPLE ex ret. SCHINDLER, 
Respondent. 


Us. 
FLINT er at., Appellants.* 


Proceeding in the nature of quo'warranto to have it determined that defend- 
ants wrongfully hold and exercise a corporate franchise, etc., the corpora- 
tion named being ‘‘ The California Farmers’ Mutual Fire Insurance Asso- 
ciation.”” ‘The articles of incorporation stated the capital stock to be $100,- 
000, of which the amount actually subscribed was $5,000. The certificate 
was filed May 22, 1874. As Section 419 C. C. then read, no corporation 
could be formed for insurance, except on live stock, without a subscribed 
capital equal to $100,000. Section 290 C. C., as it then read, required the 
articles to state the amount actually subscribed, 

Held, These sections should be read together to the extent of stating, first, the 
amount actually subscribed, and second, that it equaled $100,000. Conse- 
quently, the persons signing the articles did not form a corporation. Fur- 
ther, the alleged corporation is a necessary party to this proceeding. 

‘ona new trial after the alleged corporation has been made a party, it 
should be adjudged that it never had been legally a corporation, in that 
case appropriate proceedings should be had by which the affairs of such de 
facto corporation should be wound up and settled by the trustees, whatever 
due to it collected, and whatever due by it paid; the balance, if any, to be 
divided among the stockholders. 


A. L. Harr and Fox & Ketioae, for Respondent. 
Piutssury & Titus and A. W. Tompson, for Appellants. 


Myrick, J. 


This is a proceeding by The People to have it determined that the 
defendants have usurped, intruded into, and wrongfully hold and ex- 
ercise a corporate franchise, and that they be restrained from exer- 
cising the same. 

The articles of incorporation stated the capital stock to be one 
hundred thousand dollars, of which the amount actually subscribed 
was five thousand dollars. The certificate was filed May 22, 1874. 


* Opinion filed, July 27, 1883. From Pacific Coast Law Journal. 
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As Section 419, of the Civil Code then read, no corporation could be 
formed for insurance, except on live-stock, without a subscribed capi- 
tal equal to one hundred thousand dollars. Section 290, as it then 
read, required the articles to state the amount actually subscribed. 
We think these sections should have been read together, to the ex- 
tent of stating: (1) the amount actually subscribed, and, (2) that 
it equaled one hundred thousand dollars. This being so, the persons 
signing the articles did not form a corporation. But the alleged 
corporation is not a party, and has not been heard ; therefore, its 
right of existence, or its right to transact business, cannot be ad- 
judged or determined in this proceeding. It may be that individuals, 
perhaps the relator, have had such transactions with the alleged cor- 
poration as not to be in condition to dispute its existence. The peo- 
ple are interested to the extent that no further insurance business 
shall be transacted by the defendants (that is, no policies issued); 
and to that extent the defendants might perhaps be enjoined ; but 
to prevent the corporation from collecting its dues, or maintaining 
any action, without being heard as to its right so to do, is beyond 
the scope of the present proceeding. The complaint was demurred 
to upon the ground, among others, of defect of parties defendant, in 
that the corporation was not made a party. We think the demurrer 
well taken. The corporation was a necessary party. It certainly 
should be heard before any decree should be made affecting its 
rights, and possibly the very right of defendants, as individuals, tc 
transact business or do any act which might involve the right of the 
corporation to have the business done. The rights of the corporation 
may be, and probably are, involved in the very acts sought to be en 
joined. It has the right to take issue on the allegation that the in- 
dividuals enjoined are its trustees or directors. 

It is well to say, to prevent any misconception, that if, on a new 
trial after the alleged corporation has been made a party, it should 
be adjudged that it never had been legally a corporation, that in that 
case appropriate proceedings should be had by which the affairs of 
such de facto corporation should be wound up and settled by the 
trustees, whatever due to it collected, and whatever due by it paid ; 
the balance, if any, to be divided among the stockholders. 

The judgment is reversed and the cause is remanded, with instruc- 
tions to sustain the demurrer upon the ground above indicated, and 
for further proceedings not inconsistent with this opinion. 


We concur : Thornton, J., Ross, J.. McKee, J. 
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COURT OF APPEALS OF NEW YORK. 


THE TRUSTEES OF THE EXEMPT FIREMEN’S \ 
BENEVOLENT FUND, or THE Ciry or New Yorks, 
Le spondent, 


Us. 
A. P. M. ROOM, Appellant.* 


The legislative act which requires the agents of insurers not incorporated 
under the law of New York to pay annually to the treasurer of the Exempt 
Firemen’s Benevolent Fund of the City of New York a percentage upon the 
gross premiums received by them for insurance upon ,property in that city 
is constitutional, and will be enforced. 

The law is no violation of the constitutional provisions against passing a pri- 
vate or local bill granting exclusive privilege to private corporations or as- 
sociations, nor against giving or loaning the credit of the State in aid of 
such corporations. The statute was public and aimed to accomplish a pub- 
lic purpose. 


JosepH H. Cuoare, for Appellant. 
James C. Carrer, for Respondent. 


F incu, J. 
This case submits for decision the constitutionality of the legisla- 
tion which requires the agents of insurers not incorporated under 
the law of the State to pay annually to the treasurer of Exempt 
Firemen’s Benevolent Fund, of the City of New York, a percentuge 
upon the gross premiums received by them for insurance upon 
property in that city. The constitutional provisions which are al- 
leged to have been violated are article third, section eighteen, that 

“the Legislature shall not pass a private or local bill * * * 
granting to any private corporation, association or individual any ex- 
clusive privilege, immunity or franchise whatever ;” and article 
eighth, section ten, that “neither the credit nor the money of the 


* Decision rendered October 2, 1883. — 
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State shall be given or loaned to, or in aid of any association, cor- 
poration or private undertaking.” 

The legislation of the State, read in the light of facts, historical in 
their character, and within the common knowledge, enables us to 
trace the origin and growth of the Volunteer Fire Department of 
New York. For more than one hundred years it was a recognized 
agency of the municipal government. The engines, ladders, and 
apparatus necessary for the extinguishment of fires were always the 
property of the city, and used under its direction and control. In 
the early rule of Stuyvesant as director-general of the New Nether- 
lands, a penalty of three guilders for every chimney found to be in- 
sufficiently swept was appropriated to the importation of buckets 
and hooks and ladders ; and in 1731 two complete fire engines were 
bought by the city authoritiesin London. At first the apparatus ap- 
pears to have been used by the citizens generally, but in 1737, the 
municipality petitioned the Legislature “for the appointment of 
twenty-four able-bodied men, who shall be called fireman of this 
city to work and play the fire engines, and who shall be exempt from 
serving as constables or doing militia duty during their continuance 
as firemen.” Upon this request an act was passed, reciting that 
“the inhabitants of the City of New York, of all degrees, have very 
justly acquired the reputation of being singularly and remarkably fa- 
mous for their diligence and serviceableness in case of fires,” and, 
“have at a very great charge and expense supplied themselves, and 
are provided with two fire engines, and various sorts of poles, hooks, 
iron chains, ropes, ladders and several other tools and instruments 
for the extinguishment of fires ;’ and thereupon authorizing the 
Common Council to elect, nominate and appoint a sufficient number 
of strong, able, discreet, honest and sober men, willing to accept, 
(not exceeding forty-two in number), who were to manage and care 
for the fire apparatus ; to be “ called the Firemen of the City of New 
York,” and be ready for service “by night as well as by day.” To 
“compel and oblige them” to be “diligent, industrious and vigil- 
ant,” the Common Council were empowered to remove any of them 
and put others in their places ; and as an inducement to fill up the 
ranks, the firemen so appointed were “freed, exempted and _ privi- 
leged from the several offices of constable and surveyor oi the high- 
ways, and of and from the being put into, or serving upon any juries 
or inquest, and of and from being compellable to serve in the militia, 
or any of the independent companies of or in the said city, or any or 
either of them, except in cases of invasion or other -imminent dan- 





1884.] Trustees of the Exempt Firemen’s Fund vs. Room. 19 


ger.” Thus was formed the first fire company in the City of New 
York, and in its origin were developed the characteristics and estab- 
lished the relations, important to be appreciated and considered. 
The duty of extinguishing fires was a public duty. It was due from 
all the citizens alike. The cost of the necessary apparatus was 
chargeable upon the public funds, and so in just proportion upon 
each individual. At first the labor necessary to its effective use was 
both due from all and borne by all. The statute recites that citi- 
zens “of every degree ” had done their part in the service. But it 
soon became apparent that the duty could be better discharged by a 
special and selected body of men. Skill would thus be acquired, 
good judgment secured, and confusion and the mistakes of excite- 
ment avoided. But a voluntary service, involving exposure and risk 
was to be obtained. If that service was borne by the few, they per- 
formed more than their own duty and took upon themselves the 
share of labor and danger belonging to the many. The duty of the 
State and the right of the firemen was that equality of burden should 
be restored. The excess of duty borne by the few in one direction, 
might fairly be compensated by an excess of duty borne by the 
many in other directions. Hence came the exemptions from certain 
other public duties, both as inducements, and as a just and equitable 
distribution of common public burdens ; to that these exemptions 
were in no sense gifts or alms, but were in their nature compensa- 
tory, the product of more than an equivalent rendered, and a re- 
adjustment by the State of the duties due from the citizens in general. 
Such an adjustment reaching toward equality of burden, was an ob- 
ligation of the State due to those bearing more than their share at ” 
the request and by the procurement of the State. 

The precise relation of these firemen to the municipality and the 
State, it is not easy to describe. They were not civil or public officers 
withini the constitutional meaning. (People vs. Pinkney, 32 N. Y., 
392), and yet must be regarded as the agents of the municipal 
corporation. Their duties were public duties ; the service they ren- 
dered was a public service ; their appointment came from the Com- 
mon Council and was evidenced by the certificate of the city officers; 
they were liable to removal by the authority which appointed them, 
and were intrusted with the care and management of the apparatus 
owned by the city. They were, at least, a public body, and perhaps, 
are best described as a subordinate governmental agency. 

With the growth of the city the number of the firemen increased, 
and the amount and danger of their service. The old engines, moved 
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with difficulty, and cumbrous and rude in construction, gave place to 
better machines, and the service improved as the demand upon it 
grew. The dangers of the work were obvious, and a courage and 
daring which has gone into history began to leave behind it men 
who were maimed and crippled in the public service, and widows 
and orphans deprived of their natural protectors and reduced to 
poverty and want. The firemen themselves were the first to see the 
growing difficulty and with characteristic unselfishness sought to 
provide aremedy. At a meeting of representatives of the different 
companies held in 1792, a constitution was agreed upon “ for the 
purpose of establishing a fund for the relief of unfortunate firemen 
whose misfortune was occasioned while doing duty” as such. ‘The 
fund was denominated the Fire Department Fund, and to it were 
devoted “the moneys arising from chimney fires, certificates and 
donations.” Experience very soon developed difficulties of collection 
and management growing out of imperfect organization and insuffi- 
cient authority, and a request was presented to the Legislature for 
an act of incorporation. In 1798, such an act was passed. It began 
with a recital that “the firemen of the City of New York have by 
their petition to the Legislature prayed to be incorporated, the 
more effectually to enable them to provide adequate funds for the 
relief of disabled and indigent firemen, and for the purpose of ex- 
tinguishing fires ;” and then made the whole body of engineers and 
firemen a corporation by the name of “ The Fire Department of the 
City of New York.” It further provided that the funds of the cor- 
porate body should be appropriated to the relief of indigent or dis- 
abled firemen, or their families, and that any surplus beyond that 
necessity should be applied to the purpose of extinguishing fires. 
The final section enacted “that this act is hereby declared to be a 
public act, and that the same shall be construed in all courts and 
places benignly and favorably for every beneficial purpose hereby 
intended.” That the corporation thus created was a private and not 
a public corporation seems to have been held in Wallace vs. the 
Mayor (3 Hun, 94), although the point was not directly in contro- 
versy. A corporation may be private, although it performs a public 
duty and even though its funds are provided by the State. (Ang. & 
Ames on Corp., §§ 33 and 34.) The incorporation of the Fire De- 
partment was not essential to its public duty of extinguishing fires. 
It could, as it did perform that duty without becomi1.g a body cor- 
porate. The change was needed only for the performance of its 
other duty which partook in its nature of benevolence to individuals 
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and the distribution of private benefits. But we need not determine 
the question at this point, if at all since there occurred an entire 
change of the facts upon which conclusions should be founded. 

In 1816, the firemen became dissatisfied with their exemptions 
because limited to the period of their actual service, and the Legis- 
lature convinced of the justness of the demand and feeling the duty 
and obligations of a further adjustment of the public burdens so as 
to approach equality more nearly, fixed a time of service for ten 
years, Which was afterwards reduced to seven and then to five years 
upon the completion of which, and an honorable discharge, the ex- 
emption continued for life. (Laws of 1816, chap. 104, laws of 1829, 
chap. 100, laws of 1847, chap. 369.) The law went upon the princi- 
ple that an active and dangerous service for a term of years was not 
more than balanced by the exemption for life from lighter and less 
onerous duties ; that further compensation for excess of public bur- 
dens faithfully borne was the just due of the firemen, and so set 
the example of a benefit continued because of the service after the 
service had been ended. 


With these exemptions, for many years, the firemen rested con- 
tented, and continued to perform the public duty which constantly 
grew wore difficult and important. Their benevolent fund appears 
at first to have answered its purpose, but probably before 1849, had 
become insufficient to meet the demands upon it, and imperiled by 
its weakness the strength and efficiency of the department ; since in 
1849, the State began to appreciate that it had a duty to perform be- 
yond the exemptions already granted ; that equality of burden was 
not yet secured; and that public policy, on the one hand, and a 
public obligation, on the other, required further action. The ques- 
tion was not one merely of sentiment or charity. Here was a body 
of men, intrusted with important public duties, upon whose efficiency 
and faithfulness the pub.ic safety largely depended, but who were to 
be obtained without the aid of salary or pay, and must be drawn into 
the service not only by motives of duty, or love of danger, but by 
judicious and even grateful treatment and recognition by the State. 
Out of this existing relation, and from a consideration of thé public 
welfare sprang the act of 1849, passed as a public act and dictated 
by a clear and definite public policy. Its general purpose was to aid 
and strengthen and stimulate the fire departments of the whole State ; 
to acknowledge and recognize the value and need of the voluntary 
service rendered ; and further equalize the burdens borne by the 
citizens. For some time a tax in the nature of a condition had been 
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imposed by the State upon foreign insurance companies deserving 
to transact pusiness within our jurisdiction. That tax was payable 
to the State, and a percentage upon the gross premiums received or 
contracted to be paid. The success and safety of these companies, 
together with our own was largely dependent upon the skill and effi- 
ciency of the firemen, and this tax it was resolved to divert from the 
State treasury, and make it payable to the fire departments of the 
State, in such manner as would best promote their efficiency and tend 
to fill up their ranks with active, energetic and prudent men. It was, 
therefore, enacted that two per cent of the gross premiums received 
by agents of foreign companies in any city or incorporated village 
should be paid to the treasurer of the fire department of such city 
or village, if there was no such oflicer, then the treasurer of such 
city or village was to be deemed such officer, and the payment made 
to him ; but in the city and county of New York, the payment was 
to be made to the existing corporation representing the firemen of 
that city for its use and benefit. 

The statute was clearly a public and not a private act, and general 
instead of local. It aimed to accomplish a public purpose ; it was 
dictated by considerations of public policy ; it applied to every fire 
department in the whole State. It seems to us equally plain that the 
tax thus made payable was in no just sense or respect a gift of the 
public money or a charity on the part of the State. It was an appro- 
priation of the tax to a proper governmental and public purpose, and 
was received, not on the ground of poverty or as alms, but as fairly 
and fully earned and justly paid. Indeed, no charitable motive in- 
fluenced the action of the State or impelled its legislation. The ap- 
propriation was to the fire departments. What use they would make 
of it, to what purpose apply it, was left to them to determine where 
they had not already determined. Outside of the city of New York, 
and where the departments were}for the most part incorporated, the 
companies might appropriate the tax, as they often did, to the relief 
of their suffering brethren ; but if they did so the charity, if it was 
such, was theirs and not the State’s. In the city the firemen had de- 
termined in advance the use first to be made of any such money and 
fixed it by the act of incorporation, granted precisely in the language 
of their request. So that, if there was a charity or a gift as between 
the departments and their beneficiaries, which itself may prove to 
be a debatable proposition, there certainly was neither as between 
the State and the departments. As between them, the money was 
appropriated to a public use and stood upon the identical ground of 
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the exemptions. It was a new and further distribution of the public 
burdens with a view of more nearly equalizing their pressure, and 
dividing them more justly. 

Very soon after the passage of this act its constitutionality was 
questioned. (The Fire Department of the City of New York vs. No- 
ble, 3 E. D. Smith, 440; the Same vs. Wright, id., 453.) It was 
claimed to violate the provision of the Federal constitution that the 
citizens of each State shall be entitled to all the privileges and im- 
munities of citizens of the United States ; and the provisions of both 
the Federal and State constitutions which forbid the taking of pri- 
vate property for public use without just compensation. Neither 
objection prevailed. The General Term of the Common Pleas held 
that the money was applied to a “ public charity,” “even if it can- 
not be said of it that such an appropriation is the applying of 
moneys to the public use.” The court described the corporation 
plaintiff as “a charitable department of the city government,” and 
found no difficulty in saying that the tax might be made payable 
directly to it without first passing through the treasury of the 
State. The judgment in these two cases was affirmed in this 
court, but as authority their application is very much modified by 
the changes which have occurred. 

The Act of 1847 was amended in 1857 and re enacted with added 
requirements to make it more effectual, and from that time to the 
present its substantial provisions have remained unchanged. But 
important changes came in other directions. Steam invaded the 
Fire Department. Its force and energy slowly drove the firemen 
from the brakes. The invasion was resisted by the volunteers who 
saw in it the end of their service and the beginning of a new sys- 
tem, but the resistance was vain. The change impending led to 
a new corporation. The exempt firemen, those who had served out 
their terms and been discharged, had formed themselves into an 
association to aid the active firemen and for s¢c1.{ purposes, in the 
year 1842. In 1865 the volunteer fire departn.cat in the cities of 
New York and Brooklyn, was replaced by a paid organization styled 
the Metropolitan Fire Department. (Laws of 1865, chap. 249.) All 
the material and apparatus of the old organization was transferred 
to the new. The existing firemen were placed at once under the 
control of the new authority and might be permanently enrolled and 
further employed or be honorably discharged from the service. 
Since steam took the place of men large numbers were discharged. 
But as this was without their fault and they stood ready to serve 
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their tull terms, the State preserved to them their exemption as if 
the full term had been reached, and so they swelled the number of 
the “exempts.” To protect the benevolent fund endangered by the 
change, a new corporation was organized, which consisted of the 
president and vice-president of the association of exempt firemen, 
together with the old trustees of the superseded corporation, which 

yas styled “The Trustees of the Exempt Firemen’s Benevolent 
Fund,” and to which the care and management of the fund and of 
the monument at Greenwood Cemetery was given. And to this cor- 
poration was further attached the right for five years to receive 
the percentage or tax in question. In 1870 that right was extended 
for seven years and in 1877 for nine years more. 

But, meanwhile, and in 1875, the constitution was amended by 
adding a new and important provision forbidding the gift or loan 
of the money of the State to any corporation, association or private 
undertaking ; and it is now claimed that the acts of 1877 and 1879 
were a gift of the money of the State to a corporation in violation of 
the fundamental law. Whether the tax of two per cent is or is not 
the meney of the State, has been much argued at the bar, but need 
not be decided, since granting it to be such we are of opinion that its 
appropriation to the plaintiff corporation is not a gift within the 
meaning of the constitutional prohibition. We have already sough 
to explain why this was so during the existence of the volunteer de- 
partment, placing it upon the same ground with the statutory ex- 
emptions, and holding it to have been compensatory in its nature 
and a redistribution of the public burden with a view to equality and 
justice. The distinction is not new but has had a very old applica- 
tion. It was the ground upon which the Universities of Oxford and 
Cambridge were deemed civil and not eleemosynary corporations, 
the stipends given to magistrates and others being considered not 
charitable donations but jo opera et labore, preceded by service 
rendered. (Bl Com. Bk. 1, chap. 18, p, 471.) But in the present 
case the payment was continued after the service ended, and it is 
strenuously contended that, however the payment might be con- 
strued while the firemen were a public body and doing a public 
duty, the appropriation became purely a gift when made after the 
service ended, and when there was no legal or equitable obligation 
operating upon the State. It is true that no promise to continue the 
appropriation had been given and the State was at liberty to with- 
hold it, but that does not alter the inherent character of the pay- 
ment when made. Ifa merchant fails in business and compromises 
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with his creditors for a part only of their debts, or is discharged in 
bankruptcy with a small dividend, and thereafter being fortunate and 
becoming rich, calls his old creditors together and gives to each 
principal and interest of the discharged balance, he does what he is 
not obliged to do, what neither law nor equity could compel, but he 
does not make a gift nor dispense a charity. A purely moral obliga- 
tion rests upon him, which he may or may not heed, but if he does 
it characterizes his act, and makes that an honest payment of an 
honest debt which otherwise would have been as charity and a 
gift. So the State, in continuing the appropriation to the firemen, 
when their services were no longer required, recognized an honor- 
able obligation founded upon their past services and the injuries and 
suffering which those had occasioned. Just this policy had been 
adopted as to exemptions. They were continued after the service 
ended, and when the volunteers were disbanded without their fault 
and to make room for a paid service, justice and good faith required 
that the State should recognize its honorable obligation to keep up 
the fund as it had done for many years. The State did so, and 
we are concerned only with the question of the true character of its 
act. That which would have been merely a charity or a gift, is not 
such by reason of the service given, the consideration rendered, the 
honorable obligation incurred. Its origin, its history, its character- 
istics require us to hold it not a charitable donation, but an appro- 
priation of the public money, if indeed it be su:h, to a public use. 
The character of the obligation which leads to this result must not 
be mistaken or under-estimated& Since the State cannot be sued 
without its consent, and acts without legal compulsion, it must be 
just. It must have honor and conscience. The motives which guide 
and control it must be those of absolute justice, and in almost 
every case its action which is free and not compelled, must be gov- 
erned by moral and honorable obligations or solicitude for the pub- 
lic welfare. When the State takes from the public treasury a sum 
‘of money and gives it to a corporate body for the relief of deserving 
beneficiaries it does one of two things. It either bestows a charity 
or recognizes and discharges an obligation due from it to the recipi- 
ents. The former it cannot do except in specified cases. The latter 
it may always do, for the constitutional provision was not intended, 
and should not be construed to make impossible the performance of 
an honorable obligation founded upon a public service, invited by 
the State, adopted as its agency for doing its work, and induced by 
exemptions and rewards which good faith and justice require should 





26 Report oj Decisions. |Jan., 


last so long as the occasion demands. We do not apprehend that 
the wise prohibition of the constitution is weakened or narrowed 
by this construction. While the State owes some general duty of 
charity to the poor and suffering, no body of men, corporate or asso- 
ciated, can, of their own accord, take upon themselves that duty, 
without the request and procurement of the State, standing in no 
relation of authorized governmental agency, and yet put the State 
under an obligation which makes the bestowal of public money upon 
the corporate body something other than a gift or donation. In the 
present case, we have patiently traced the whole history of the ap- 
propriation and its recipients along the entire line of an abundant 
legislation in order to feel sure that we have not mistaken the 
quality of the act, or erred in ascribing to the plaintiff corporation 
the character of a subordinate governmental agency employed by 
the State to fulfill its obligations due to the exempt firemen for the 
service they have rendered at the request and by the procurement of 
the State. 

But another constitutional prohibition is invoked. It is argued 
that the act of 1879, was a private or local act, that the corporation 
plaintiff is a private corporation, and the appropriation of the tax is 
a grant of an exclusive privilege, franchise or immunity. The argu- 
ment that the act is local and the corporation private derives great 
force from the changes which have taken place, but we need not 
pause to test its accuracy since the views we have already taken lead 
to the conclusion that the act of 1879 did not grant to the plaintiff 
corporation any exclusive privilege, franchise or immunity whatever. 
It is not claimed how that the appropriation of the tax was a grant 
of a franchise or immunity, but it is claimed that it was the grant of 
an “exclusive privilege.” Whether the grant be deemed a bounty 
from the State, or as we have held it, the discharge of an obligation, 
it cannot be described as an exclusive privilege within the constitu- 
tional meaning. Ifthe State gives to a corporation an annual sum to 
be expended in a specitic public charity the gift is in no sense an ex- 
clusive privilege. The State may give it or not asit pleases. It may 
give the same amount to another or to a hundred different corpora- 
tions. It is a bounty in no sense or respect exclusive, and is scarcely 
to be described as a privilege at all. Still less does that phrase ap- 
pty to a case where the appropriation is in discharge of an honorable 
obligation. When the State pays a just debt it does not confer on 
the creditor an exclusive privilege or a privilege at all. Every other 
just creditor is alike entitled to his pay and his receipt of it or the 
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State’s payment in no manner affects or excludes the right of every 
other creditor to receive his pay in the same manner or some other. 
The substance of the grant is simply a right to receive for a specific 
period of time a certain proportion of public funds, and if that right 
be deemed a privilege it is in no just sense exclusive. That phrase 
was intended to describe grants in the nature of monopolies, of such 
inherent or statutory character as to make impossible the co-existence 
of the same right in another, and the language has no application to 
the case of an appropriation of public money or the proceeds of a 
tax to public uses or for a public purpose. The right of the plaintiff 
to collect and enjoy the proceeds of the tax would be in no respect 
disturbed or invaded if the State should give to another corporation 
in the same locality the right to collect a similar and further tax of 
two per cent from foreizn insurance companies upon their premiums 
on business in the same city or town. 

It is further said that the twentieth section of the third article of 
the constitution is in point to defeat the act of 1879. The claim is 
that the act “ imposes, continues or revives a tax ” and does not “ dis- 
tinctly state the tax” nor “the object to which it is to be applied. 
But the tax in question, which is in the nature of a license fee or 
condition, is not at all within the constitutional provision. People 
vs. Fire Association, of Phil., 92 N. Y., 311. 

The act of 1879, is further assailed as one requiring upon its 
final passage the presence of three fifths of each branch of the 
Legislature to constitute a quorum, and the certificate of the pres- 
ence of such quorum not being appended to the law as published 
the presumption is that the necessary quorum was not present. 
(Cons. Art., 3 § 21, Laws of 1847, Chap. 253 ; People ex rel. Purdy 
vs. Commissioners, 54 N. Y., 276.) So far as the constitutional 
provision relates to an act which imposes, revives or continues a tax, 
it is inapplicable, as we have just said ; but it goes further and ap- 
plies to a bill which makes or continues an appropriation of the 
public money. Since we have assumed without deciding that the 
tax in question was the money of the State, it becomes necessary to 
determine the effect of this prohibition upon that theory. The an- 
swer is that the appropriation for the last period of nine years was 
made by the act of 1877, as to which no such defect of a certificate 
exists. That act continued the appropriation for nine years, but made 
it payable partly to the plaintiff corporation and partly to the new 
department. The only effect of the act of 1879, was to make the 
plaintiff the sole payee. It neither made nor continued an appro- 
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priation but changed in part the payee of one already made and 
already continued for nine years. It was not, therefore, a three-fifths 
bill and the absence of the certificate is immaterial. 

It is finally urged that the defendant’s corporation having paid the 
tax under the new sytem as required by the Act of 1880, is by the 
terms of that act and of its amendment in 1881, exempted from any 
other taxation. We have already decided this question adversely 
to the appellant, although so briefly as to have occasioned a renewal 
of the argument in the light of,the additional facts developed in this 
case. It is certainly true that the exemption claimed is within the 
language of the statutes for the tax in question is certainly levied for 
“State purposes.” But a case may be within the letter and yet not 
within the intention of the Legislature. Under the Act of 1880 we 
held, in People ex rel. the Westchester Fire Ins. Co. vs. Davenport, 
91 N. Y., 574, that while the exemption claimed was within the lan- 
guage of the law it was not within its meaning, and that.the exemp- 
tion conferred did not include local as distinguished from general 
taxation, and a tax levied and assessed for the benefit of a fire de- 
partment in a particular locality was cited as an example of such lo- 
cal taxation. The doctrine was applied in People vs. Phila. Fire 
Ass’n, 92 N. Y., 311, to a tax like the one before us, and the exemp- 
tion held to relate to the general taxes levied for general State pur- 
poses. Taxation for “State purposes ” may nevertheless in a given 
instance be local. The tax here assailed is upon the business done 
in a specific locality and for the benefit of the exempt firemen of the 
same locality. It is rather a condition or license fee than a tax and 
constitutes the price of admission to our jurisdiction. While it is 
payable after such admission and after the certificate given, yet 
the payment is required to be secured by a bond given at the time 
of the admission and as a condition precedent to the issue of the 
certificate. That special requirement distinguishes it from ordinary 
taxation and stamps its character as a condition. It is, therefore, if 
a tax properly so called, at least one of a special and peculiar nature, 
and imposed as part of the terms of admission to our jurisdiction. 
It was not repealed in terms and is not repealed by implication. No 
such purpose was within the scope and intention of the acts of 1880 
and 1881. The appellant, therefore, was not entitled to the ex- 
emption claimed. 


The judgment should be affirmed with costs. 


All concur, except Anprews, J., absent. 
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UNITED STATES SUPREME COURT. 


Ocroser TERM, 1883. 


In Error to the Circuit Court of the United States for the Southern Dis- 
trict of New York. 


MANHATTAN LIFE INS. CO., Plaintiff in Error, \ 


JOHN G. BROUGHTON, Trustee.* 


A judgment of non-suit isno bar to a new action, and of no weight as evidence 
at the trial of that action. 


Pending an action in a court of the State of New York against a corporation 
established in that State, by a widow, a citizen of New Jersey, upon a pol- 
icy of insurance on the life of her husband, the plaintiff assigned the policy 
to a citizen of New York in trust for her benefit, and was afterwards non- 
suited by order of the court. Upon a subsequent petition by the trustee to 
another court of the State to be relieved of his trust, a citizen of New Jer- 
sey was at her request appointed trustee in his stead. One object ef this 
appointment was to enable a suit on the policy to be brought “in the Cir- 
cuit Court of the United States, which was afterwards brought accord- 
ingly. 


Held, That the suit should not be dismissed under the act of 3d March, 1875 
c. 137, secs. 1, 5. 4 , 


A self-killing by an insane person, understanding the physical nature and 
consequences of his act, but not its moral aspect, is not a death by sui- 
cide, within the meaning of a condition in a policy of insurance upon his 
life, that the policy shall be void in case he shall die by suicide, or by 
the hands of justice, or in consequence of a duel, or of the violation of 
any law. 


Gray, J. 
This is an action brought on the 9th of June, 1879, in the Cir- 
cuit Court of the United States for the Southern District of New 


* Decision rendered November 5, 1883. 
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York by John G. Broughton, a citizen of Bloomfield, in the State 
of New Jersey, against a corporation established in the city and 
State of New York, upon a policy of insurance in the sum of 
$10,000 on the life of Israel Ferguson, of New York, dated the 
15th of June, 1864, made and payable to his wife, and contain- 
ing a condition that it should be null and void “in case he shall die 
by suicide, or by the hands of justice, or in consequence of a duel, 
or of the violation of any law of these States, or of the United 
States,” or of any other country which he might be permitted by 
this policy to visit or reside in. 

At the trial, the plaintiff offered evidence that Ferguson died in 
the city of New York on the 14th of August, 1876, and that pres- 
ently afterwards his widow and family removed to Red Bank in 
the State of New Jersey, and had since had their home there. 
He also introduced a deed, dated the 10th of February 1877, by 
which Mrs. Ferguson assigned the policy to John G. Nestell, of 
New York, in trust to pay a claim for $2,000 and the necessary 
expenses of collecting the amount of the policy, and to invest the 
surplus for her benefit ; and a record of the Supreme Court of New 
York, showing that in May, 1879, in a suit brought by Nestell 
against Mrs. Ferguson to be relieved of his trust, Broughton, the 
plaintiff, was, upon her request, substituted as trustee in Nestell’s 
stead. There was evidence tending to show that one object in hay- 
ing Broughton appointed was that a suit could be brought in his 
name in the United States court. 

The defendant, having pleaded in bar a former judgment in an 
action brought against it upon the policy by Mrs. Ferguson, in Oc- 
tober, 1876, in the Court of Common Pleas for the city and county 
of New York, offered evidence by which it appeared that in such an 
action the death of Ferguson by hanging himself was proved, and 
the only question in controversy was whether, and how far, he was 
insane at the time of his death ; and that upon the defendant's mo- 
tion the court, in December, 1878, granted a non-suit, because he 
was not shown to have been so insane as not to know the physical 
consequences of his act, and the decision was entered of record in 
this form : “ Motion for non-suit granted, and complaint dismissed ; 
allowance one hundred and fifty dollars to defendant, if further liti- 
gation be carried on by plaintiff.” 

The defendant requested the Circuit Court to direct a verdict for 
the defendant, because the former judgment was a bar ; and af- 
terwards objected to the introduction by the plaintiff of evidence 
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of the condition of Ferguson’s mind at the time of his death, be- 
cause that question had been tried and determined in the former 
action. The court rightly denied the request, and overruled the 
objection. A judgment of non-suit does not determine the rights 
of the parties, and is no bar to a new action. Homer vs. Brown, 
16 How., 354. A trial upon which nothing was determined can- 
not support a plea of res adjudicata, or have any weight as evi- 
dence at another trial. 

The defendant, at the close of the plaintiff's evidence in chief, 
and again at the close of all the evidence in the case, moved to 
dismiss the action for want of jurisdiction, because Broughton 
had only a nominal interest, and the real controversy was between 
citizens of New York ; and at the argument in this court contend- 
ed that the action should be dismissed because the evidence 
showed that the plaintiff was made trustee for the purpose of 
bringing an action in the United States court, after Mrs. Fergu- 
son had failed to recover in the State court, under the rule es- 
tablished by the recent decisions of the Court of Appeals nm Van 
Zandt vs. Mutual Benefit Ins. Co., 55 N. Y., 169, and Weed vs. 
same, 70 N. Y., 561. 

But the case does not fall within the prohibition of the first 
section of the act of 3d March, 1875, c. 137, that no Cireuit Court 
shall have cognizance of any suit founded on contract, in favor of 
an assignee, unless a suit might have been prosecuted in such court 
to recover thereon if no assignment had been made; nor within 
the provision of the fifth section of the same act, authorizing the 
Circuit Court to dismiss a suit, upon being satisfied that it does 
not really and substantially involve a dispute or controversy prop- 
erly within its jurisdiction, or that parties have been improperly or 
collusively made or joined for the purpose of creating a case cog- 
nizable by that court. 18 Stat., 470, 472 ; Williams vs. Nottawa, 
104 U. S., 209. Mrs. Ferguson, the assured and payee named in 
the policy, was herself a citizen of New Jersey, and as such, if no 
assignment had been made, might have sued the company in the 
Circuit Court of the United States ; and Bromfield, a citizen of the 
same State, was appointed in the stead of the former trustee, a cit- 
izen of New York, not by Mrs. Ferguson’s deed in pais, but by a 
court of competent jurisdiction. Under these circumstances, the 
mere fact that one object in having him appointed was to enable a 
suit to be brought in the Circuit Court is not sufficient to require or 
justify the construction that he was improperly, and it cannot be 
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pretended that he was collusively, made a plaintiff for the pur- 
pose of creating a case cognizable by that court. The question 
involved was not a question of local law, but of general jurisprud- 
ence, uvon which Mrs. Ferguson, and Broughton, as her trustee, 
had the right to seek the independent judgment of a Federal court. 
Railroad Co. vs. Lockwood, 17 Wall., 357, 368 ; Myrick vs. Michigan 
Central Railroad, 107 U. S., 102; Burgess vs. Seligman, 107 U. 
S., 20. 

Several minor points suggested at the argument hardly present 
any question of law. 

The interrogatories put by the counsel for the plaintiff to the ex- 
pert called by the defendants were clearly admissible on cross-ex- 
aminatioa, for the purpose of testing the knowledge and accuracy 
of the witness, and require no special consideration. 

The instruction requested, that “the only legal test of insanity is 
delusion,” was in direct contradiction of the testimony of the ex- 
perts called on each side, and could not properly be given as a 
rule of law. 

The court rightly refused to direct a verdict for the defendant on 
the ground that there was no sufficient evidence to show chat 
Ferguson was insane, or to render the defendant liable upon its con- 
tract. Without undertaking to recapitulate the evidence, it is suffi- 
cient to say that members of his family, and persons well acquainted 
with him in his business, testified that he was naturally of a lively, 
cheerful, sanguine disposition ; that in 1874 he met with heavy 
losses in business, and his son died suddenly by falling from a win- 
dow ; that from that time forward there was a marked change in his 
demeanor ; “ he was always walking with his head bowed down, and 
a gloomy expression, and the entire vitality and cheerfulness which 
the man had before was gone ;” “he was gloomy, dull, mopish ;” 
“ he sat down in the office and moaned and would be gloomy there;” 
“he always complained of his head ; he would say, ‘the trouble is 
that shortly before his 


” 


here ; it is all in my head, my head ;’ 
death he had ‘a vacant expression in his face ;” “he had a queer 
expression about his eyes ; it was a sort of wild, unnatural expres- 
sion ; that kind of expression which the human face takes on 
when one is frightened ; a far off, glassy look, as though the mind 
was dwelling on nothing ; that “he was very much changed, and 
was very excitable ; he looked different, and had a wild expression ; 
he staid a great deal by himself When he came home from busi- 
ness ; he would go to his room and lie on his bed with his hat 
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and overcoat on, and not come out to his meals.” The experts 
called for the plaintiff testified that Ferguson was suffering from 
that kind of unsoundness of mind which they termed melancho- 
lia. There was clearly some evidence of insanity for the jury, and 
the question of its weight was for them, and not far the court. 
Ins. Co. vs. Rodel, 95 U. S., 232. 

The remaining, and the most important, question in the case is 
whether a self-killing by an insane person, having sufficient men- 
tal capacity to understand the deadly nature and consequences of 
his act, but not its moral aspect and character, is a death by sui- 
cide within the meaning of the policy. ‘This is the very question 
that was presented to this court in 1872 in the case of Life Ins. 
Co. vs. Terry, 15 Wall., 580. At that time there was a remarkable 
conflict of opinion in the courts of England, in the courts of the 
several States, and in the Circuit Courts of the United States, as 
to the true interpretation of such a condition. All the authorities 
agreed that the words “ die by suicide ” or “die by his own hand’’ 
did not cover every possible case in which a man took his own life, 
and could not be held to include the case of self-destruction in a 
blind frenzy or under an overwhelming insane impulse. Some 
courts and judges held that they included every case in which a 
man, sane or insane, voluntarily took his own life. Others were 
were of opinion that any insane self-destruction was not within 
the condition. * 

In Terry’s case (the trial of which in the Circuit Court before 
Mr. Justice Miller and Judge Dillon is reported in 1 Dillon, 403), it 
was admitted that the person whcse life was insured died by poi- 
son, self-administered ; and the insurance company requested the 
court to instruct the jury, first, that if he destroyed his own life, and 
at the time of self-destruction had sufficient capatity to understand 
the nature of the act which he was about to commit, and the conse- 


*Borradaile vs. Hunter, 5 Man. .& Gr., 639; 8. C., 5 Seott N. R., 418 ; 
Dormay vs. Borradaile, 10 Beav., 335; Schwabe vs. Clift, 2 Kar. & K., 134, 
and 3 C. B., 437; Stormont vs. Waterloo Ins. Co.,1 F. & F., 22 ; Dufaur 
vs. Professional Ins. Co., 25 Beay., 599, 602; Solicitors’ Assurance Society 
vs. Lamb, 1 Hem. & Mil., 716, and 2 D. J. & S., 251; Breasted vs. Farm- 
ers’ Soan & Trust Co., 4 Hill, 73, and 8 N. Y., 299; Dean vs. American Ins. 
Co., 4 Allen, 96; Cooper vs. Massachusetts Ins. Co., 102 Mass., 227; Easta- 
brook vs. Union Ins. Co., 54 Maine, 224: Gove vs. Farmers’ Ins. Uo., 48 
N. H., 41; St. Louis Ins. Co. vs. Graves, 6 Bush, 268; Nimick vs. Mutual 
Benefit Ins. Co., 10 Amer. Law Reg. (N. 8.), 101; Gay vs. Union Ins. Co., 9 
Blatchf. C. C., 142; Terry vs. Life Ins. Co., 1 Dillon, 403. 
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quences which would result from it, the plaintiff could not recover 
on the policy ; and, secondly, that if the self-destruction was in- 
tended by him, he having sufficient capacity at the time to under- 
stand the nature of the act which he was about to commit, and the 
consequences which would result from it, it was wholly immaterial 
that he was impelled thereto by insanity, which impaired his sense 
of moral responsibility, and rendered him to a certain extent irre- 
sponsible for his action. 15 Wall. 581. The Circuit Court declined 
to give either of the instructions requested, and instructed the jury 
in substantial accordance with the first of them only, saying: “It 
devolves on the plaintiff to prove such insanity on the part of the 
decedent, existing at the time he took the poison, as will relieve the 
act of taking his own life from the effect which, by the general term s 
used in the policy, self-destruction was to have, namely, to avoid the 
policy. Itis not every kind or degree of insanity which will so far 
excuse the party taking his own life as to make the company insur- 
ing liable. To do this, the act of self-destruction must have been the 
consequence of the insanity, and the mind of the decedent must 
have been so far deranged as to have made’ him incapable of using 
a rational judgment in regard to the act which he was committing. 
If he was impelled to the act by an insane impulse, which the rea- 
son that was left him did not enable him to resist, or if his reason- 
ing powers were so far overthrown by his mental condition that he 
could not exercise his reasoning faculties or. the act he was about to 
do, the company is liable. On the other hand there is no presump- 
tion of law, prima /acie or otherwise, that self-destruction arises from 
insanity, and if you believe from the evidence that the decedent, 
although excited, or angry, or distressed in mind, formed the deter- 
mination to take his own life, becausa, in the exercise of his usual rea- 
soning faculties, the preferred death to life, then the company is not 
liable, because he died by his own hand within the meaning of the 
policy.” 15 Wall., 582. 

The necessary effect of giving these instructions, after refusing to 
give the second instruction requested, was to rule thatif the de- 
ceased intentionally took his own life, having sufficient mental capac- 
ity to understand the physical nature and consequences of his act, 
yet if he was impelled to the act by insanity, which impaired his 
sense of moral responsibility, the company was liable. That the rul- 
ing was so understood by this court is apparent by the opening sen- 
tences of its opinion, on page 583, as well asby its conclusion, which, 
after a review of the conflicting authorities on the subject, was an- 
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nounced in these words : “ We hold the rule on the question before 
us to be this: If the assured, being in the possession of his ordinary 
reasoning faculties, from anger, pride, jealously, or a desire to es- 
cape from the ills of life, intentionally takes his own life, the proviso 
attaches, and there can be no recovery. If the death is caused by 
the voluntary act of the assured, he knowing and intending that his 
death shall be the result of his act, but when his reasoning faculties 
are so far impaired that he is not able to understand the moral char- 

eter, the general nature, consequences and effect of the act he is 
about to commit, or when he is impelled thereto by an insane im- 
pulse, which he has not the power to resist, such death is not within 
the contemplation of the parties to the contract, and the insurer is 
liable.” pp. 590, 591. 

In Insurance Company vs. Rodel, 95 U. 8., 232, the same rule was 
expressly re-aftirmed. In that case the Circuit Court declined to in- 
struct the jury that the plaintiff could not recover if the assured knew 
that the act which he committed would result in death, and deliber- 
ately did it for that purpose ; and, instead thereof, repeated to the 
jury the instructions of the Cireuit Court in Terry’s case, and the 
conclusion of the opinion of this court in that case, as above quoted. 
This court, in affirming the judgment, said: “This charge is in the 
very words of the charge sanctioned and approved by this court in 
the case of Life Insurance Company vs. Terry, 15 Wall., 580, includ- 
ing an explanatory clause of the opinion of the court in that case. 
We see no reason to modify the views expressed by us on that occa- 
sion.” 95 U.S., 241. 

The policies in the cases of Terry and of Rodel used the words 
“die by his own hand,” instead of which the policy before us has 
the words “die by suicide.” But, for the purpose of this contract 
as was observed in Terry’s case, 15 Wall, 591, the two expres- 
sions are equivalent. 

In the present case, the defendant requested the court to instruct 
the jury “that if Israel Ferguson died by suicide the plaintiff 
cunnot recover, unless he has proved to your satisfaction that 
such act of self-destruction was not Ferguson’s voluntary and will- 
ful act ; that he had not at the time sufficient power of mind and 
reason to understand the physical nature and consequences of 
such act, and did not have, at the time, a purpose and intention 
to cause his own death by the act ;” “that unless the evidence es- 
tablished that Israel Ferguson did not commit suicide consciously 
and voluntarily, the plaintiff cannot recover ;” and “ that if he thus 
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committed it, it is immaterial whether he was capable of under- 
standing its moral aspects, or of distinguishing between right and 
wrong.” 

The court declined to give these instructions, and read to the 
jury the second instruction refused in Terry’s case, and the in- 
structions given therein, as above quoted, and stated that the 
refusal of the former and the giving of the latter had been ap- 
proved by this court, and that 1ts decision contained a full expo- 
sition of the law, so far as it was necessary to be understood for 
the purposes of this case, and laid down the rule which would 
determine them in the application of the evidence which had been 
introduced, and further instructed them as follows: ‘Upon the 
part of the defendant, an argument based upon the peculiar cir- 
cumstances surrounding the suicide has been addressed to you, 
which is deserving of consideration ; the various circumstances, 
showing premeditation, plan, thought, which, it is very fairly urged, 
afford quite strong evidence that at the time of his death he was 
in the full possession of his mental faculties. A serious question, 
gentleman, which you will ask yourselves in this case, it seems to 
me, is this: Had he, in view of his misfortunes, and of the prob- 
able future that awaited him, deliberately come to the conclusion 
that it was better to die than to live, and did he in that view com- 
mit suicide ; or was he so far mentally unsound that he could not 
exercise a rational judgment upon the question of life and death? 
Did he become oblivious to the duties which he owed to his fam- 
ily, to his friends, and to himself? Was he impelled by a morbid 
impulse which he had not sufficient strength of will to resist, and 
acting under the influence of this insane impulse, did he deter- 
mine to take his own life? Because, if his reasoning faculties were 
so far impaired that he could not fairly estimate the moral conse- 
quences, the moral complexion of the act, even though he could 
reason sufficiently well to prepare with great deliberation, and to 
execute his design with success, nevertneless, within the authority 
which I have read, he was so far insane that the plaintiff is enti- 
tled to recover on this policy.” 

These instructions are in exact accordance with the adjudications 
in the cases of Terry and Rodel ; and upon consideration we are 
unanimously of opinion that the rule so established is sounder in 
principle, as well as simpler in application, than that which makes 
the effect of the act of self-destruction, upon the interests of those 
for whose benefit the policy was made, to depend upon the very 
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subtle and difficult question how far any exercise of the will can 
be attributed to a man who is so unsound of mind that, while he 
foresees the physical consequences which will directly result from 
his act, he cannot understand its moral nature and character, or in 
any just sense be said to know what it is that he is doing. 

If a man’s reason is so clouded or disturbed by insanity as to pre- 
vent his understanding the real nature of his act, as regards either 
its physical consequences of its moral aspeci, the case appears to us 
to come within the forcible words uttered by the late Mr. Justice 
Nelson, when Chief Justice of New-York, in the earliest American 
‘ase upon the subject : ‘‘ Speaking legally also (and the policy should 
be subjected to this test), self-destruction by a fellow-being bereft 
of reason can with no more propriety be ascribed to his own hand 
than to the deadly instrument that may have been used for the 


purpose ; and, whether it was by drowning, or poisoning, or hang- 


ing, or in any other manner, was no more his act, in the sense 
of the law, than if he had been impelled by irresistible physical 
power.” Breasted vs. Farmers’ Loan & Trust Company, 4 Hill, 
73, 75. 

Judgment afiirmed. 
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The policy provided that if the assufed be other than the sole and uncondi- 
tional owner. or if the property be sold or transferred or any change take 
place in title or possession, whether by legal process or judicial decree, or 
voluntary transter or conveyance, it should be void. Subsequently the in- 
sured entered into partnership agreement with N. for three years in which 
insured was to furnish the capital and N. the time and skill. N. was to re- 
ceive a fixed percentage of the profits, and in any event not less than a 
stated sum. N. was not to give or to indorse any notes either independ- 
ently or for the firm. 

Held, That the agreement was a complete legal partnership under which the 
title to the property was transferred from the insured to the firm. 

Held, That the transfer was a violation of the policy which worked a forfeit- 
ure, 


J. S. Beacu and 8. L. Bronson, for Plaintiff. 
F. Cuamperrarn and J. W. Atuine, for Defendants. 


Parper, J. 


Action upon a policy of insurance against loss by fire. On the 
12th day of May, 1881, the defendant executed and delivered to the 


plaintiff a policy of insurance against loss by fire upon his stock of 
merchandise for the sum of $2,500, to continue in force one year 
from that date. It provided that “ if the interest of the assured in 
the property be any other than the entire, unconditional, sole owner- 


ship of the property for the use and benefit of the assured, * * 


it must be so represented to the company and so expressed in the 
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written part of this policy, otherwise the policy shall be void ;” also 
“if the property be sold or transferred * * or any change take 
place in title or possession * * whether by legal process or judi- 
cial decree or voluntary transfer or conveyance, * * then, and 
in every such case this policy shall be void.” 

On January 12th, 1882, the plaintiff completed an inventory ; an- 
nexed to it were three statements under the following heads, namely: 
“ Edward Malley, general,” “ Edward Malley, personal,” and “ Ed- 
ward Malley & Co.” On that day he and William Neely signed a 
contract, in words and figures as follows, viz : “ We, the undersigned, 
Edward Malley, of New Haven, and William Neely, of New York, do 
hereby enter into the following partnership agreement, which 
shall remain in force three years from the date hereof, January 12th, 
1882. 

“We hereby agree to become partners in the business now estab- 
lished, and being conducted by said Edward Malley in New Haven. 

“ The said Malley hereby agrees to furnish the capital necessary 
to run the business in its present shape, except as hereinafter elected 
Also to furnish the store or stores now occupied by him in the busi 
ness. The said Neely shall devote nis whole time and attention to 
the business, and not engage in any other business during the con- 
tinuance of these articles, and will not during the same length of 

- time, give or indorse any notes or otherwise become surety for any 
person or persons whatever, without the consent of said Malley 
either in his own private matters or in behalf of the firm. He also 
agrees to furnish within the first year $10,000 capital for the use of 
the firm. 

“The said Neely shall be entitled out of the net profits of the 
business to receive twelve and a half per cent thereof; and if the 
net profits exceed $50,000, shall receive fifteen per cent thereof ; in 
any event said Neely shall receive $3,000 per year. In estimating 
the net profits there shall be deducted as a portion of the expenses, 
six per cent on the actual value of the stock and fixtures ; also the 
rent of the old store at $8,000, and the shoe store, if used, at $2000. 
Said store and fixtures to be kept in repair by said Malley himself. 
Said Neely~ shall not, however, draw out of said concern more 
than the sum of $2,000 in any one year until the fund in the 
concern shall accumulate to the sum of $10,000, over and above 
that sum put into the concern by said Neely as capital. All the re- 
mainder of the profits of said coucern shall belong to said Malley.” 

On the same day the plaintiff made the following memorandum 
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upon his journal: “ Accounts closed on sales, ledger K and re-op- 
ened on ledger A, of E. Malley & Co.” Since the date of the con- 
tract the business has been advertised and conducted in the name of 
Edward Malley & Co., except that the bank account kept at the Mer- 
chents National Bank of New Haven, remained in the name of 
“dward Malley and he signed the notes and checks. 

Between January 12th and February 28th, 1882, the firm added 
by purchases to its stock, merchandise of the value of nearly $77,- 
000, and sold therefrom merchandise of the value of nearly $59,000. 
On February 28th, 1882, the stock was nearly destroyed by fire. 

William Neely has not contributed to the capital the $10,000 spec- 
ified in the contract, nor is there any evidence that he had received 
therefrom any larger sum than at the rate of $2,000 per year. 

The defendant refusing to pay any portion of the loss, this suit was 
instituted, and the ease is reserved for the advice of this court as to 
the judgment to be rendered therein. 

The plaintiff and William Neely signed a contract which in terms 
declared that they thereby entered into a partnership agreement 
which should remain in force three years from its date, and that 
thev thereby agreed to become partners in the business established, 
and therefore conducted by the plaintiff in New Haven. They 
jointly determine that the plaintiff shall contribute the property and 
Neely the labor and skill constituting the capital of the partnership, 
they agree upon the method of management of the “ business,” and 
upon the rule of division of the “ profits of the concern” as profits. 
The agreement is not for a single adventure, but for the creation of 
the ordinary mercantile partnership. The books of account of the 
plaintiff as a sole trader are closed ; others are opened—merchan- 
dise is bought and sold ; the business is advertised and conducted in 
the name of the partnership. The contract creates a partnership in 
the fullest legal sense of that term, with all resulting rights to and 
duties upon each individual entering therein. With the exception of 
the agreement of Neely not to give or indorse notes in the name of 
the firm, there is nothing either in the contract or in the acts of the 
parties after its execution which restrains or even manifests an in- 
tent to restrain from its utmost reach, the opening agreement to 
“become partners in the business.” Therefore upon the execution 
thereof the title to the property contributed to the capital of the 
partnership by the plaintiff instantly vested in himself and Neely 
jointly ; they became joint owners or joint tenants thereof and of all 
additions thereto, and joint debtors therefor in proportion to their 
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several interests ; each had an interest in every parcel, and in the 
whole ; in each was the right to joint possession and care, the right 
of disposition for the uses of the firm, and the name of each became 
necessary to any suit for the recovery of the price. 

A contract which creates a partnership in the most complete sense 
of that term, which invests each partner with a partnership title to 
the property contributed to the capital which gives him the right to 
receive profits and compels him to bear losses in cases where each 
contributes an equal portion of that property, will have the same 
force and effect in cases where one contributes the property and the 
other only skill and labor ; inequality in this respect does not control 
the interpretation of the contract ; the ownership is the same in 
character, differing possibly in degree by agreement. In Story on 
Partnership, sec. 27, it is said in effect, of cases in which one partner 
only contributes property to the capital of the partnership and there 
is no positive agreement that it shall remain his exclusive property 
and no implication from the circumstances of the particular case 
leading to a different conclusion, there will be presumed to be a com- 
munity of interest in the property as well as in the profit and loss. 
In Whitcomb vs. Converse, 119 Mass., 38, four persons signed articles 
of partnership, two contributing property, and two time and skill 
only to the capital ; profits to be divided equally after paying inter- 
est upon the property ; the partnership was dissolved by consent ; 
one of those contributing property closed the business, which ended 
in a loss; upon his bill in equity against the others the court held 
that the capital constituted a debt of the partnership, to the pay- 
ment of which the partners must contribute equally ; and that one 
being insolvent the other three must bear the loss equally. The 
court says : “When, as is usual in an ordinary mercantile partner- 
ship, a partnership is created, not merely in profits and losses, but in 
the property itself, the property is transferred from the original 
owners to the partnership, and becomes the joint property of the 
latter. * * Those partners who contributed the capital did not 
contribute merely the use thereof, but the capital itself, and were by 
express agreement to receive interest at rates specified in the articles 
of co-partnership. The partners were by agreement, to receive each 
one fourth of the net profits, and by implication of law must share 
in the loss in the same proportion. The capital contributed became 
the property of the partnership, and the partnership, consisting of 
all the partners, became liable to Whitcomb and Converse respec- 
tively for the amount of the capital paid in by them. 
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The proposition that this was not a case of contribution of the use 
of capital merely, but that the capital became the property of the 
partnership, rests upon the fact that certain persons signed “ articles 
of co-partnership * * for the transaction of a commission business,” 
by which two agreed to contribute property and two skill only ; the 
profits to be divided by a fixed rule after paying interest. There 
was no declaration as to losses ; none as to ownership of the property; 
the law took care of these two important matters. 

In Livingston vs. Blanchard, 130 Mass., 341, two signed articles of 
partnership, one contributing property, the other only skill and time 
to the capital ; profits after paying interest to be divided equally. 
The court says: “The capital became, therefore, partnership prop- 
erty.” This proposition, resting as in the former case upon the agree- 
ment to be partners without mention of losses or of ownership of 
property. 

Neely agreed to contribute $10,000 to the capital within one year 
after execution of the partnership contract. It was quite within the 
power of the plaintiff, by special provision to that effect, to have 
postponed to any day the acquisition by him of ownership in the 
property ; to have made it dependent either upon this contribution, 
or upon the accumulation of a like sum to his credit from profits, or 
upon both ; and to have detained him in the position of agent or 
clerk. But the plaintiff did not do this; on the contrary, he ex- 
plicitly agreed that a partnershship should have an existence of three 
full years, computing from the date of the contract. 

He protected Neely’s position as a partner during the first year 
from any possible effect from his failure to make the contribution ; 
by confining that effect to time subsequent. Of course the parties 
looked for profits, and their contract provides for the division ; they 
did not suppose that loss would result, therefore they made no pro- 
vision for that contingency, that was left to the law. The rule of 
division is a graduated one, depending upon the amount earned, 
providing in behalf of Neely that his share should not be less than a 
named sum. But the fact that the proportion must of necessity re- 
main unknown until the termination of the business, «oes not as a 
matter of law, postpone the existence of the partnership from the 
date of the contract; and the plain iff expressly agreed that 
the rule of division should go into operation upon that day. 

Presumably the stock of dry-goods contributed by the plaintiff, 
constituting the entire property of the partnership upon the day of 
its inception, was sold to it at the fair market value. Of course the 
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partnership was instantly his debtor to the whole extent of its as- 
sets. Neely was joint owner with the plaintiff of these ; but the 
ownership was burdened by the indebtedness. He had the right to 
be in possession and to dispose of them ; to have the proceeds ap- 
plied upon partnership debts, and to share in any surplus, a right 
not on the day of the contract of any value in the market. There- 
fore, if upon that day an individual creditor of Neely’s had under- 
taken to enforce payment of his debt from this property, he would 
have taken nothing by his act, probably there would have been no 
surplus for him. If upon the same day Neely had died, it would 
have availed his representative little to have inventoried his legal 
right ; it existed, but probably had small value in the market. If, 
however, within ten days thereafter there had been an enhancement 
of commercial values to the extent of fifty per cent and Neely had 
died, upon the consequent winding up of the business and realiza- 
tion of this profit, his representative would have been entitled to 
share therein according to the rule of the contract, although Neely 
had made no contribution of property to the capital. Irrevocable 
legal title was placed in him by the plaintiff at the moment of sign- 
ing the contract ; a title not depending in any degree upon the 
question whether Neely’s individual creditor could or could not then 
gain access to it, nor upon its value in the market on that day. As, 
however, profits had been earned between the day of the contract 
and the day of the fire, Neely’s legal right, acquired upon the first, 
had upon the last day become a valuable property. This ownership 
is not the less absolute because he consented to a restriction of his 
right to sign notes in the name of the firm ; the effect of that restric- 
tion is limited to the exact expression of it. The plaintiff concedes 
that if Neely had contributed $10,000 to the capital, and had allowed 
$10,000 from his share of the profits to remain as capital, thereafter 
his ownership would have been as perfect in kind as that of the 
plaintiff ; and it was possible that Neely should have paid in $10,- 
000 within the first year, and that within the second profits to the 
amount of $10,000 should have accumulated to his credit ; but, all 
this would not have removed the restriction, that by the terms of the 
contract is to continue to the end of three years, regardless of all 
else. Therefore neither by it nor by the intent of the plaintiff, is this 
restriction to have any bearing upon the matter of ownership. 
When, therefore, the plaintiff after the delivery of the policy exe- 
cuted the recited agreement, and by it formed a partnership between 
himself and Neely for the prosecution of the dry-goods business, and 
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transferred the merchandise insured as his sole property to the part- 
nership as his contribution to its capital, he invested Neely with a 
partner’s title to it which was as absolute in character as his own, al- 
though less in value. He did precisely that which he had agreed 
should make void the contract of insurance. For the defendant had 
made the continuance of the life of that contract dependent upon 
this, namely, that the entire burden of ownership, of caring for the 
property as owner, should be and remain upon the plaintiff ; had for- 
bidden him upon penalty of forfeiture of his right to indemnity to 
share this ownership, this duty, with a stranger to the contract ; had 
refused to insure this property cared for as owner by a stranger ; 
had refused to owe any duty to a stranger, to come under any obli- 
gation to treat with, or indemnity him in case of loss. Wood on Fire 
Insurance, p. 560, sec. 334. It is true that the case of Cowan vs. In- 
surance Co., 40 Lowa, 551, determines that the sale of property by the 
insured to a firm of which he is a member, is not such a change of 


title as works a forfeiture ; but we believe this decision is contrary 


to the weight of reason and precedent. 
The Superior Court is advised to render judgment for the defend- 
ant. 
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COURT OF APPEALS OF NEW YORK. 


GEORGE BENNINGHOFF, Respondent, 


AGRICULTURAL INS. CO., Appellant.* 


The mere opinion of a witness as to the powers of an agent without’ showing 
the source of bis knowledge, is inadmissible as evidence. 

Where the insured had never authorized a written application and it did not 
appear but that full disclosures as to incumbrance had been made to the 
agent who made out the written application, and the policy provided that 
it should be void if incumbrances were not disclosed in the application. it 
was not error to exclude evidence of such incumbrance. The acceptance 
of the policy did not bind the insured by the representations of the agent 
in the application. 

A transfer of title without the required consent, does not render the policy 
void ipso facto, but simply voidable at the election of the company. 

Where the agent consents to a transfer of the policy, and the company on 
being notified makes no objection until more than a year and after a loss, 
the act of the agent will be deemed the act of the company. 

A naked transfer of the policy to one having no interest in the property even 
if consented to, will convey no rights. 

Where the policy prohibited the transfer of title to the property without writ- 
ten consent of the company, but authorized the agent to consent to assign- 
ment of the policy, the agent had implied authority to consent to the 
transfer of title to the property. 

The fact that there had been an intermediate conveyance of the property 
without assignment of the policy was immaterial when the company had 
consented to both in the case of a subsequent owner. 


A. H. Sawyer, / 7 Appellant. 
Josian T. Mintzer, for Resvondent. 


Rueer, C. J. 
We are precluded by the findings of the court below from review- 
ing any questions which have been determined upon conflicting 


* Decision rendered Oct. 23, 1883. 
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evidence, or upon those inferences which may reasonably ‘be 
drawn from the facts proved on the trial. Of such a character was 
the question now raised as to the sufficiency of the notice to the de- 
fendant of the loss of the property insured. 

The court below have upon sufficient evidence of the fact, found 
that proofs of said loss were given to the defendant in accordance 
with the requirements of the policy, and such finding is conclusive 
upon us as to the existence of that fact. 

The defendant excepted to the exclusion by the court of a ques- 
tion addressed to their secretary as to “what was Jacobs’ author- 
ity as agent of the company.” This question was objected to by 
the plaintiff and was properly excluded by the court. 

The authority of the agent could be properly proved only by the 
production of the power of attorney issued to him by the company 
upon his appointment, or by a resolution of the defendant’s board of 
directors under which agents were employed by them and prescrib- 
ing their powers and duties. The question called briefly for the 
opinion of the witness as to the extent of the agents powers, without 
showing the source of his knowledge on the subject and this, un- 
der elementary rules, was inadmissible. 

The defendant also excepted to the exclusion by the court of evi- 
dence of incumbrances existing upon the property insured at the 
time the insurance was applied for. This evidence was claimed to 
be material upon the ground that the policy provided that if the in- 
sured property “shall be encumbered by mortgage, judgment or 
otherwise, it must be so represented to the company in the applica- 
tion, otherwise the policy shall be void,” and the further claim that 
such incumbrances were not disclosed on the application for insur- 
ance filed with the company. At the time this evidence was offered 
it appeared affirmatively that the plaintiff had never made or author- 
ized a written application for this insurance, and it did not appear 
but that in his oral application to the agent he had disclosed the 
existence of every incumbrance constituting a lien upon the property 
insured. Under these circumstances we do not think the existence 
of such incumbrances would have constituted a breach of the con- 
ditions in the policy. The fact that the defendant’s agent had 
himself made out and forwarded'a written application ior such insur- 
ance to his principal, without the knowledge or consent of the in- 
sured, and that the policy which afterwards came into the plaintiff's 
hands referred to an application generally, without disclosing its con- 
tents or character, was not such an adoption and ratification of the 
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act of the agent in drawing up and sending the application to the 
defendant as bound the plaintiff by the statements therein con- 
tained. (Ames vs. N. Y. Union Ins. Co., 14 N. Y., 253 ; Sprague 
vs. Holland Purchase Insurance Co., 69 N. Y¥., 128; Vilas vs. 
N. Y. C. Ins. Co., 72 N. Y., 590 ; Clinton vs. Hope Ins. Co., 45 N. 
¥., 454. 

It is essential to the validity of an act which is claimed to have 
been authorized by a subsequent ratification thereof, that the prin- 
cipal should have had full knowledge of the circumstances attending 
the performance of the act of the assured at the time of such ratifi- 
cation. 

In this case the plaintiff might very well have supposed that the 
clause in the policy, if he read it at all, referred only to the previous 
parole application for insurance made by himself in which he 
claimed to have disclosed to the agent all of the incumbrances exist- 
ing against the property insured. ‘ 

The facts in this case certainly do not present a question of law 
by which we can see that the plaintiff intended to ratify thé pre- 
viously unauthorized act of the agent. 

Having thus noticed such of the points raised upon the arguments 
as are of sufficient importance to merit attention, we come to the prin- 
cipal question argued by the appellant. It is claimed that subse- 
quent to the issue of the policy, such transiers of the title to the 
property insured had been made by the owners, without the consent 
of the defendant, that certain clauses in the policy had been vio- 
lated, and by reason thereof had become forfeited and avoided. It 
may be premised that the transfer of the title of property insured 
under a policy prohibiting such transfer, does not operate ipsv facto 
to annul and destroy the policy, but simply confers upon the defend- 
ant the right to have it declared void by raising that question at the 
proper time, if he should eventually elect so to do. Thus it was said 
by Judge Earl in Titus vs. Glens Falls Insurance Co., 81 N. Y., 419 : 
* Where there has been a breach of a condition contained in an in- 
surance policy, the insurance company may or may not take advan- 
tage of such breach and claim a forfeiture. It may consult its own 
interest, choose to waive a forfeiture, and this it may do by express 
language to that effect, or by acts from which an intention to waive 
may be inferred, or from which a waiver follows as a legal result, 
and such waiver need not be based upon any new agreement or on 
estoppel.” It was also said by Pratt, Judge, in Hooper vs. Hudson 
R. F. Ins. Co., 17 N. Y., 426, in relation to a similar claim in a 
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policy of insurance, that after the sale and previous to the assign- 
ment of the policy to the purchasers, the effect of the policy as an 
indemnity was suspended, not from any vice in the policy but 
from the absence of a subject to act upon, and it was there held 
that had the policy owner subsequently acquired title to the prop- 
erty insured, his interest in the policy would have revived, and in 
case of a loss he could have recovered therefor in an action upon 
it. See also Howard vs. Albany Ins. Co., 3 Denio, 301.. It seems 
inaccurate, therefore, to speak of such a policy as being forfeited 
or void, inasmuch as a cause of action could be maintained there- 
on even without the consent of the insurers by a union of the 
title of the property and of the policy by an authorized assign- 
ment thereof by one person before or at the time of a loss accruing 
to the property insured. It was, therefore, entirely competent for 
the defendant, at any time, to waive the cause of forfeiture which 
had accrued, and re-invest the owner of the policy with a valid cause 
of action against the company by consenting to the ownership of 
the policy and the thing insured in the same person, notwithstand- 
ing the existence of such cause of forfeiture. Any act of the com- 
pany which recognizes this as an existing contract with them, per- 
formed after the cause of forfeiture had accrued, and the same had 
come to their knowledge, would within the authorities be treated as 
a waiver of such cause of forfeiture. 

The final transfer of this property occurred in October, 1872, and 
at that time through its agents at Seneca Falls, the defendant con- 
sented to an assignment of the policy of insurance to the plaintiff 
by its then owner, who was not the original insurer. The defend- 
ant had immediate notice of this transfer and consent and made 
no objection thereto until after the loss occurred, which was a year 
subsequent to such notices. This act was the act of the company, 
for the agent was expressly authorized to consent to such trans- 
fers, and thus the defendant then dealt with the policy as an exist- 
ing contract. 

We are also of the opinion that the defendant was bound upon 
receipt of the notice of this assignment to immediately repudiate the 
act of the agent in giving such consent if they supposed he had 
acted without authority, or they must be held liable for the power 
he assumed te possess, upon the ground that they have acquiesced 
therein and authorized the plaintiff to rely thereon. They had no 
right to remain silent and suffer the insured to lay by and forego 
other insurance upon his property and subject him to the hazard of 
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eventual loss upon the assumption which he was authorized from 
their silence to indulge, that the act of the agent was Japproved by 
them, and that there still remained in him, notwithstanding these 
various transfers, a valid insurance upon his property. 

Upon well-settled principles they cannot be allowed to assume a 
ditferent position from that ascribed to them, and which from their 
silence they have authorized another to believe they occupy to the 
detriment of such person. 

But we are also of the opinion that upon other grounds the objec- 
tion to the recovery was not available to the defendants. The un- 
contradicted evidence showed two, if not three, transfers of the 
title of the property insured subsequent to the making of the con- 
tract of insurance, but it also shows that the first and last of such 
transfers were accompanied by assignments of the policy in ques- 
tion to the respective grantees under the conveyances, which as- 
signments were authorized by the agent of the company, who had 
been invested, according to the terms of the policy, with express 
power to give such consent. It is claimed by the defendant that the 
authority conferred upon the agent to consent to an assignment of 
the policy, gave no power to him to authorize any transfer of the 
title to the property insured to its purchaser. This claim is sought 
to be supported by a clause in the contract reading as follows: “If 
without the written consent of the company first had and obtained 
the said property shall be sold or assigned” * * * “this policy 
shall be null and void.” A naked and inexcusable violation of this 
clause in the policy undoubtedly authorizes the insurer to avoid its 
contract and refuse indemnity to the insured. Sherwood vs. Agri- 
cultural Ins. Co., 73 N. Y., 447. It is equally certain that a transfer 
of the policy before a loss occurs, either with or without the consent 
of the insurer to any person unaccompanied by an interest in the 
property insured, would be ineffectual to convey any right of action 
or property to such assignee. 20 Barb., 339; Hooper vs. Hudson 
R. Ins. Co., 17 N. Y., 424; Howard vs. Albany Insurance Co., 3 
Denio, 301. 

The provision in the policy authorizing the agent to consent to 
its transfer by the insured, is equally explicit with the clause forbid- 
ding a conveyance of the property without the written consent of 
the company. These two clauses are to be construed together, and 
if they are conflicting in their character each must be given some 
legitimate office to perform, if it is possible to do so, and if they 
cannot, that clause must be rejected which does not accord with the 
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general object and design of the contract, or would tend to defeat 
the intention of the parties thereto. We are of the opinion, how- 
ever, that they are both operative, and are simply intended to pro- 
vide two methods of procuring the consent of the company to 
transfers of the interest of the insured in the contract of insurance, 
and the property thereby insured. When the consent of the insurer 
to the assignment of the policy alone would confer no right upon its 
assignee, and a similar consent to the transfer of ‘the title of the 
property insured would be unnecessary, unmeaning and useless, un- 
less accompanied by a transfer of the policy, it cannot easily be seen 
upon what theory it can be claimed that these forms are distinguish- 
able, and that an authority to do one does not carry with it the nec- 
essary authority to execute the other. The principal is elementary 
that whenever a power to do an act for the principal is given by one 
person to another that everything necessary to make the execution 
of the power effectual to attain the end in view is impliedly con- 
ferred. It is inconceivable that the defendant intended to confer 
upon its agent the power to consent to an assignment of the policy 
alone and reserve to themselves the power to render such a con- 
sent inoperative by retaining to themselves the liberty of refusing to 
consent to a transfer of the title of the property insured. There 
would seem to be no reasonable object on the part of the insurer in 
separating powers which are from the nature of the subject so indis- 
solubly connected together and confer a power upon an agent to ex- 
ecute one and deny to him another which is essential to make the 
first power effective ; and we must hold that the authority to con- 
sent to one necessarily implied power to authorize such acts as may 
be essential to render that consent effectual and operative. We 
think the principle involved has been frequently decided in this 
court. It was held in the case of Hooper vs. Hudson River Ins. Co., 
17 N. Y., 426, that an application to an insurance company for their 
consent to an assignment of a policy of insurance was notice to 
them that the applicant had, or was about to acquire, an interest in 
the insured property, and such consent having been given by them 
it was held a waiver of or forfeiture of the policy, incurred in con- 
sequence of a breach of the condition that a transfer of the interest 
of the insured in the property without the consent, in writing, of the 
insurer should avoid the policy. In Buchanan vs. Exchange Fire 
Ins. Co., 61 N. Y., 26, it was held that a consent by the insurance 
company to the assignment of a policy made after a transfer of the 
property insured, revived the policy so that it would not be avoided 
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by the claim that such transfer was in violation of a provision in the 
policy rendering it void in case of a sale or conveyance of the insured 
property without the consent of the company in writing. See also 
Sherman vs. Niagara Fire Ins. Co., 46 N. Y., 526. 

It is elso entirely immaterial that there had been an intermediate 
conveyance of this property, which was not accompanied by an as- 
signment of the policy of insurance ; for the reason that the title of 
the property, and the ownership of the policy of insurance, by a valid 
consent of the defendant to its assignment had united in the person 
of the plaintiff at the time of the loss. Wolf vs. Security Fire Ins. 
Co., 39 N. Y., 49. 

So, too, it is no objection that the transfer of the property had 
preceded the consent to the assignment of the policy. The subse- 
quent consent to assign has been held to relate back to the previ- 
_ Ous conveyance and operate as a consent to such conveyance of the 

property. Sherman vs. Niagara Ins. Co., 46 N. Y., 526; Wolf vs. 
Surety Fire Ins. Co., supra. 

For each of these reasons we think that the claim that the trans- 
fer of the property insured was a defense to the action, was prop- 
erly overruled, and that this judgment should be affirmed. 

All concur. 
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EASTERN DISTRICT. 


Error to the Common Pleas of Lehigh County. 


PENNSYLVANIA FIRE INS. CO., Plaintiff in Error. 


Us. 
HENRY DOUGHERTY, Apministrator oF Exuzasers | 


Doveuerty, Deceasep, Defendant in Error.* 


/ 


Waiver of proofs of loss in a policy of fire insurance may be inferred by any 
act of the insurer evincing a recognition of liability, or a denial of obliga- 
tion exclusively for other reasons. 

Where a fire policy is issued upon a house alone, valued at a certain sum, and 
the loss was total, and the insurers undoubtedly had actual full notice of 
that loss, no further notice or technical proofs of loss are necessary. 

An allegation in the declaration in such a case that regular proofs of loss were 
furnished to the insurers, becomes immaterial and may be treated as sur- 
plusage; and even if the question of variance between the allegata and 
probata is to be regarded, such variance is not material. 

When an equitable title to the premises is shown to be vested in the insured, 
it is for all the purposes of an action on the policy equivalent to a fee. 
Such equitable title in a married woman is not divested by a judgment and 

sale on a mechanice’s lien filed against her husband as owner. 


Statement of Facts. 


Action of debt by defendant in error to recover the amount 
of a policy of insurance not under seal for $700, issued by the plaint- 
iff in error, August 16, 1876, to Elizabeth Dougherty on a frame 
dwelling in Allentown, Pa., which was totally destroyed by fire in the 
Spring of 1877, during the life of the policy. 


* Decision rendered April 16, 1883. 
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The defenses set up were (1) that: Elizabeth Dougherty, the plaint- 
iff’s intestate had no title to the insured premises such as was war- 
ranted in her insurance ; (2) That proofs of.loss had not been fur- 
nished as required by the policy, and that there was no evidence of a 
waiver of proofs; and (3) That under the pleading which alleged that 
proofs of loss had been actually and duly furnished, evidence of an 
implied waiver was not admissible. 

The facts were these. Elizabeth Dougherty, wife of Henry Dough- 
erty, on October 17, 1867, purchased from the estate of Charles 
Kramer, deceased, a lot of ground in the City of Allentown. No 
deed was ever executed and delivered therefor ; but a receipt was 
given as follows: “ Received, Allentown, October 17, 1867, of Mrs. 
Dougherty, $105 in full for 20 feet of ground located in Sixth Ward, 
between Liberty and Allen Sts., fronting on Second St. J.A. Kramer 
for estate of C. Kramer. deceased.” J. A. Kramer was one of the 
executors of Charles Kramer, who had power under his will, to sell 
his real estate. A frame house was afterwards erected on this lot by 
Henry Dougherty, the husband. 

A mechanic’s lien was filed-against Henry Dougherty, owner, and 
Patrick Boyle, contractor, under which a sale of the premises was 
made by the sheriff, who, November 14, 1870, executed a deed there- 
for to John D. Stiles, who on the 28th of the same month transferred 
his title to John McCue. 

In August, 1876, Mrs. Dougherty made application to the insurance 
company, defendants, for an insurance to the amount of $700 on the 
house, in which she stated that she was the owner of the property in 
fee. A policy was accordingly issued to her, dated August 16, 1876, 
for one year. The house was totally destroyed by fire in 1877, and 
during the life of the policy. One of the conditions incorporated in 
the policy was that persons having a claim thereunder “shall give 
immediate notice thereof to the company, and as soon thereafter as 
possible render a particular account and proof, signed and sworn to 
by them, setting forth” inter a/ia, “The ownership of the property 
insured, and the interest of the insured in same. * * * * Date of 
loss, and amount thereof. * * * * And until such proofs as were 
required are produced * * * * the loss will not be payable.” The 
Joss was payable sixty days after notice and proofs. No such notice 
or proofs were given to the company, but Thompson, Dean & Co., 
their agents at Wilkesbarre, directly after the fire sent- Mr. Shoe- 
maker, a special agent and adjuster of losses for the company, who 
viewed the premises and made inquiry into the circumstances, and 
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having learned the fact of the sheriff's sale, and the deed to McCue: 
advised the company not to pay on the ground that Mrs. Dougherty 
had no title to the property as she had no deed therefor, and was 
not the owner either at the time the policy was issued, or at the time 
of the fire. She thereupon, and before the expiration of sixty days, 
brought suit upon the policy, and having afterwards died, her ad- 
ministrator was substituted as plaintiff. The declaration averred de- 
livery of a particular account under oath of the loss as soon after as 
possible, and a general compliance with all the articles, stipulations, 
conditions, matters and things to be observed and performed accord- 
ing to the form and effect of the policy. There was no count aver- 
ring a waiver of notice and proof of loss. 

Verdict for plaintiff, $693, whereupon defendants took this writ of 
error, and assigned various errors, which were argued under the 
three heads above stated as the grounds of defense. 


Epwarp Harvey, Ese., for Plaintiff in Error. 

1. Full performance of an express condition requiring formal 
proof of loss may be waived by the insurer. Farmers’ Ins. Co. vs. 
Taylor, 73 Pa. State Rep. (23 P. F. Smith), 342 ; State Ins. Co. vs. 
Todd, 83 id. (2 Norris), 272 ; Farmers’ Mut. Fire Ins. Co. vs. Moyer, 
97 id. (1 Outerbridge), 441. And in many ways, Pattison vs. Triumph 
Ins. Co., 64 Me., 500 ; Franklin F. Ins. Co. vs. Updegraff, 48 Pa, 
State Rep. (7 Wright), 350 ; Lycoming Fire Ins. Co. vs. Denmore, 

5 Til, 14 ; Ins. Co. vs. Moyer, supra. 

But to justify the submission to the jury of the question of an 
implied waiver, there must appear in evidence some act or declara- 
tion of an authorized representative of the insurer that has led the 
assured to believe and rely upon it that full performance is not re- 
quired, and he is thereby misled to his injury. Wood on Fire Ins., 
sec. 497, page 837. Whether the facts alleged amount to a waiver is 
a question of law. Shaw vs. Turnpike Co.,2 Pen. & Watts, 454 ; 
Angier vs. The Eaton Co., 11 W., N. C., 146. The basis of the rule 
is estoppel. Buckley vs. Garrett, 47 id. (11 Wright), 205 ; Frost vs, 
Saratoga Mut. Ins. Co., 5 Denio, 154 ; Ripley vs. Adtna Ins. Co., 30 
N. Y., 186 ; Equitable Ins. Co. vs. Cooper, 60 Ill, 509 ; Cambridge 
vs. Littlefield, 6 Cushing, 21U; Beatty vs. Lycoming Ins. Co., 66 Pa. 
State Rep. (16 P. F. Smith), 17 ; Diehl vs. Adams Co. Mut. Ins. Co., 
58 id. (8 P. F. Smith), 452. 

2. The pleadings averred formal proof of loss under oath, and evi- 
dence tending to show an implied waiver was incompetent. Crousillat 
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vs. Ball, 3 Yeates, 375 ; Cunningham vs. Shaw, 7 Pa. State Rep. 
(Bau), 401; Couch vs. Ingersoll, 2 Pick., 292; Colt vs. Miller, 10 
Cushing, 49 ; Palmer vs. Sawyer, 114 Mass., 2 ; Hapgood vs. Shaw. 
105 id., 276 ; Murdock vs. Caldwell, 10 Allen, 299 ; In State Ins. Co. 
vs. Todd, supra, there was an averment in the declaration of waiver 
of performance. 

3. The title was not in Mrs. Dougherty ; 1t wasin McCue. This 
was a breach of warranty of the truth of the answers in her applica- 
tion for insurance, which entitled defendant to a verdict. 


Joun D. Stites & Son, Esea., and R. E. Wriaur & Son, Esas., for 
Defendant in Error. 

1. Asto waiver of notice and proof of loss. May on Ins., see. 
469 ; Ireland Ins. Co. vs. Stauffer, 33 Pa. State Rep. (9 Casey), 
404 ; Commth. Ins. Co. vs. Sennett, 41 id. (5 Wright), 164 ; Franklin 
Fire Ins. Co. vs. Updegraff, 43 id. (7 Wright), 350 ; Flanders on Ins. 
541, 2; State Ins. Co. vs. Todd, 83 id. (2 Norris), 272; Farmers’ 
Mut. Fire Ins. Co. vs. Moyer, 10 W.N.C., 129; Farmers’ & Me- 
chanics’ Mut. Ins. Co. vs. Weeks, id., 306 ; Farmers’ Mut. Ins. Co. vs. 
Ensminger, 12 id., 9. 

Authority to agents need not be in writing ; Story on Agency, 52. 
55 ; Chambusbers Ins. Co. vs. Smith, 11 Pa. State Rep. (1 Jones), 
120°; Waiver may be made by adjusting agent ; Post vs. tna Ins. 
Co., 43 Barb. N. Y., 351 ; Lycoming Ins. Co. vs. Shrefiler, 42 Pa. 
State Rep. (6 Wright), 188. See also Farmers’ Mut. Ins. Co. vs. 
Taylor, 73 Pa. State Rep. (23 P. F. Smith), 342. 

2. Evidence of waiver was admissible under the declaration, and 
if necessary, the error could be cured by amendment in this court. 
Home Ins. Co. vs. Davis, 10 W. N. C., 373 ; Bailey vs. Musgrave, 2 
Serg. & Raule, 219 ; 2 Strange, 1132 ; Trego vs. Lewis, 58 Pa. State. 
Rep. (8 P. F. Smith), 463; 2 Blackstone Rep., 940; Norton vs. 
Lewis, 2 Conn., 478 ; Farmers’ Mechs. Ins. Co. vs. Meckes, 10 W. N. 
C., 306 ; Farmers’ Mut. Ins. Co. vs. Moyer, id., 129; Waite vs. Palm- 
er,78 Pa. State Rep. (28 P. F. Smith), 192; Collins vs. Smith, id., 
423 ; Bank of U.S. vs. Lyman, 1 Blatchf., 297 ; Sherman vs. Clark, 
3 McLean, 91; Patterson vs. Stetauer, 40 Super. Ct. (J. &S.), 44 ; 
Cobb vs. West, 4 Duer. 38 ; Kelsey vs. National Bank, 69 Pa. State 
Rep. (19 P. F. Smith), 426; Neel vs. Neel, 59 id. (9 P. F. Smith), 
347 ; Ricketson vs. Commth., 51 id. (1 P. F. Smith), 150 ; Morris 
vs. McNamee, 17 id. (5 Harris), 173 ; Shoenberger’s Errors vs. 
Stackmars, 37 id. (1 Wright), 87. 
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3. As to the title of Mrs. Dougherty, Lowry vs. Mehaffy, 10 Watts, 
387 ; Miranville vs. Silverthorn, 1 Grant’s Cases, 410; Smith vs. Pat- 
ton, 1 Serg. & Raule, 80 ; Pugh vs. Good, 3 Watts & Serg., 56 ; 
Moore vs. Small, 19 Pa. State Rep. (7 Harris), 461; Monohan vs. 
Calgin, 4 Watts, 436 ; Heft vs. McGill, 3 Pa. State Rep. (Barr), 256 ; 
Clark vs. Vankirk, 14 Serg. & Raule, 354 ; MceGibbeny vs. Burmas- 
ter, 53 Pa. State Rep. (3 P. F. Smith), 332; Smith vs. Fleck’s Ap- 
peal, 69 Pa. State Rep. (19 P. F. Smith), 474 ; Colt vs. Selden, 5 
Watts, 525 ; Milliken vs. Dravo, 67 Pa. State Rep. (17 P. F. Smith), 
230 ; Tripp et al. vs. Bishop, 56 Pa. State Rep. (6 P. F. Smith), 424; 
Ferguson et al. vs. Starer, 33 id. (9 Casey), 411 ; McFarson’s Ap- 
peal, 11 id. (1 Jones), 503. 

Gorpon, J. 

The learned counsel for the plaintiff in error classifies and argues 
his ten assignments of error under three heads: First, that there 
was no evidence of a waiver on the part of the insurance company, 
of the proofs of loss. Second ; that under the pleadings, proof by 
an implied waiver was not admissible. Third ; that the assured had 
no such title to the insured premises as that warranted in her ap- 
plication. 

Adopting the order thus prescribed, we make answer to these as- 
signments as follows :— 

First ; the waiver of the proofs of loss required in a policy, may be 
inferred by any act of the insurer evincing a recognition of, liability 
or a denial of obligation exclusively for other reasons. Inland Ins. 
Co. vs. Stauffer, 9 Casey, 397 ; Lycoming Mutual Ins. Co. vs. Schol- 
lenberger, 8 Wright, 259; Home Ins. Co. vs. Davis, 2 Outerbridge, 
280 ; Ben. Franklin Ins. Co. vs. Flynn & Hamm, id., 627. Under the 
rule thus settled by the authorities cited, we cannot say that th re 
was no evidence that the company’s agent, Shoemaker, had refused 
payment solely on the ground of the want of title in Mrs. Dougherty 
to the insured premises. It is true that Mr. Stiles’ testimony is in 
this particular, not as clear as it might have been, nevertheless he 
professes to have a recollection that the refusal to pay was put on 
that ground, hence there was something for the jury. Proofs of loss 
as was said in the case first above cited, are at best, merely conditions 
precedent to the bringing of an action and not of insurance. /rima 
Face the insured is entitled to have his loss made good immediately 
upon its happening, and when that loss appears to be an honest one, 
we are not disposed to scan very strictly the evidence which tends to 
rebut a technical forfeiture of the right to payment. 
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But beyond this ; as the policy embraced a house alone, which was 
valued at $700 ; as the loss was total, and as of that loss the com- 
pany undoubtedly had full notice, we think, under the authority of 
the Lycoming Mutual Fire Ins. Co. vs. Schollenberger, 8 Wright, 259, 
and Farmers’ Mutual Ins. Co. vs. Moyer, 10 W. N. C., 129, no further 
notice or proofs of loss were necessary. 

As a rule the law does not require vain things, and technical proofs 
could but restate that of which the company was already fully in- 
formed ; hence, to insist upon them in a case like that in hand, would 
be to oppose the barest technicality as a bar to the plaintiff's right 
to recover a strictly honest claim. 

Second ; From the view we have taken of this case, the assertion 
in the Narr., that regular proofs of loss were duly furnished to the 
company becomes immaterial, and may be treated as surplusage ; 
hence, the question of a variance between the ailegala and probata 
does not arise. If, however, this is be regarded as one of the questions 
of this case, it may be disposed of by reference to the case of the 
Ins. Co. vs. Flynn & Hamm, 2 Outerbridge, 627, where it is held that 
such variance is not material. 

Third ; On this head it is enough to say, that as the equitable title 
to the property in controversy, was vested in Mrs. Dougherty by the 
Kramer receipt of October 7, 1867, it was for all the purposes of the 
suit, equivalent to a fee, and of such title she was not divested by 
the judgment and sale on the mechanic’s lien against her husband. 

The judgment is affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas, No. 2, Philadelphia County. 


LEONARD BURKHARD, Sen., ADMINISTRATOR OF ' 
Leonarp Burxuarp, Juy., Deceasep, Plaintiff’ in 
Error. 


TRAVELERS’ INS. CO., or Hartrorp, Conn., De- 


Fendants in Error.* 


When an insurance company uses in the policy which it issues, ambiguous 
words, these words will be held to have the meaning most favorable to the 
insured, as the presumption is that on this construction he took the policy, 
and as the company could have avoided the difficulty by being more specitic. 

Where an “ accident ticket,” provided that the insurance should not extend 
to a case of death or injury caused by “ voluntary exposure to unnecessary 
danger,’”’ and that ‘walking, or being on the road-bed or bridge of any 
railway are hazards not contemplated or covered by this contract, and no 
sum will be paid tor disability or loss of life in consequence of such ex- 
posure, or while thus exposed.” 

Held, That a holder of such a ticket while traveling on a railway train which 
stopped on a bridge by reason of the draw being open, and who, while the 
train was standing still, went to the front platform of the car in which he 
had been riding and passed off the car by the steps into and through a 
large hole caused by the removal of some planks during the making of - 
repairs, and was killed by the fall, had not been guilty of ‘‘ voluntary expo- 
sure to unnecessary danger,” nor was he ‘“ walking, or being on the road--, 
bed or bridge of any railway,” within the terms of the contract of 
insurance; and the company were therefore liable to his administrator. 
‘The death was caused by an “accident,” and not by any act of the in- 
sured, which was fairly within the meaning of the exceptions. 


Action of debt upon ticket of accident insurance. 


The plaintiff’s intestate was a traveling salesman, and on Septem- 
ber 6th, 1880, purchased at the railroad ticket office in Philadelphia, - 
an “accident ticket,” issued by the company defendants, in the 


* Decision rendered October 1, 1883. 
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sum of $3,000 for thirty days. On September 12th, he left Cincin- 
nati on a train of the Ohio and Mississippi Railroad, due in Louis- 
ville at 11:40 p. m. the same evening. Soon after leaving he fell 
asleep, and slept until the train reached Jeffersonville, Indiana, half 
a mile from the bridge which crosses the Ohio River, and which is 
only afew squares from the Louisville station. The train arrived 
at the bridge shortly after midnight, and in crossing was obliged to 
stop for some tlme in order to allow of the passage of a canal boat 
through the draw. The train having come to a standstill, the de- 
ceased got up from his seat, walked through the car, over the plat- 
form, down the steps, as if he expected to alight on solid ground, 
fell through a hole in the bridge where some repairs had been 
making, down to the bed of the river below, a distance of one hun- 
dred feet, and was instantly killed. 

The ticket contained, infer alia, the following clauses and condi- 
tions :— 

“No claim shall be made under this ticket when the death or in- 
jury may have happened in consequence of voluntary exposure to 
unnecessary danger, hazard or perilous adventure. Walking or be- 
ing on the road-bed or bridge of any railway, are hazards not con- 
templated or covered by this contract ; and no sum will be paid for 
disability or loss of life in consequence of such exposure, or while 
thus exposed.” 

The defendants denied their liability on the ground set forth in 
their pleas : That defendant when killed, was exposing himself to un- 
necessary danger, and was walking and being on the bridge of a rail- 
way within the meaning of the contract of insurance, and was not 
killed by reason of an accident within the true intent and meaning 
of the contract. 

Issue having been joined, the case was by agreement tried by 
Hare, P. J., without a jury, November 9, 1882, he filed his finding of 
facts and opinion that the plaintiff was not entitled to recover. (See 
Ins. Law Journal, March, 1883, p. 223.) The plaintiff took this writ 
of error. 

Henry D. Wireman, Esa., for Plaintiff in Error, cited Schneider vs. 
Provident Life Ins. Co., 1 Am. Rep., 157 (24 Wis., 28) ; North Am. 
Life and Accident Ins. Co. vs. Burroughs, 69 Pa. State Rep. (19 P, 
F. Smith), 43 ; Penfold vs. Universal Life Ins. Co., 39 Amer. Rep., 
660 (85 N. Y., 317) ; Drew vs. Railway Passenger Ins. Co., 6 Hurl. 
& Norm., 839; Theobald vs. Railway Passenger Assurance Co., 26 
Eng., L. & Eq. Rep., 143 ; Kerr vs. Ames, 39 Leg. Intel., 392. 
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Hon. Wayne MacVeaau, for Defendant in Error, cited Morel vs. 
Mississippi Valley Ins. Co., 4 Bush, 535 ; Lovell vs. Accident Ins. Co., 
3 Ins. Law Journal, 877 ; Hoffman vs. Traveler’s Ins. Co., quoted 7 
Am. Law Rev., 594; May on Ins., sections 530, 531, 534 ; Sawtelle 
vs. Railway Passenger Assurance Co., 15 Blatchford, 216. 


Mercor, C. J. 


This case arises on a contract of insurance against injuries and 
death through external, violent and accidental means. The death of 
the intestate was so caused. The general terms of the policy are 
broad enough to make the company liable. It claims exemption 
therefrom under certain exceptions in the policy. What rule then 
must be applied in the interpretation of this contract and its excep- 
tions ? ' ° 

The true principle of sound ethics, says Chancellor Kent, is to give 
the contract the sense in which the person making the promise be- 
lieves the other party to have accepted it. A just sense should be 
exercised in so interpreting itas to give due and fair effect to its pro- 
visions. 2 Kent’s Com., 557. Where a party uses an expression of 
his liability having two meanings, one broader and the other more 
narrow and each equally probable, he cannot, after an acceptance by 
the other contracting party, set up the narrow construction. 2 
Whar. on Cont., section 670. Hence when an insurance company 
tenders a policy to a party seeking to be insured, and uses in the pol- 
icy ambiguous words, these words will be held to have the meaning 
most favorable to the insured, as the presumption is that on this 
coustraction he took the policy, and as the company could have 
avoided the difficulty by being more specific. Vide Fowkes vs. Ins. 
Co., 3 B. & S., 917. The words in such ease, said Mr. Justice Black- 
burn, ought to be construed in that sense in which, looking fairly at 
them, a prudent man would have understood the words to mean. It 
is now well recognized as a general rule that when a stipulation or 
an exception to a policy of insurance emanating from the insurer is 
capable of two meanings, the one is to be adopted which is most fa- 
vorable to the insured. May on Insurance, sections 172, 179; Wood 
on Insurance, sections 141-6; Allen vs. Ins. Co., 85 N. Y., 473; 
Western Ins. Co. vs. Cropper, 8 Casey, 351 ; White vs. Smith e? al., 
9 id., 186. In ease of doubt as to the meaning of terms emanating 
from an insurance company they are to be construed most strongly 
against the insurer. May on Insurance, supra: Fowkes vs. Ins. Co., 
supra; Wilson vs. Ins. Co.,4R. L, 156; Bartlett vs. Ins. Co., 46 
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Maine, 500 ; Bowman vs. Same, 27 Mo., 152 : Ins. Co. vs. Slaughter, 
12 Wall, 404-; N. A. Life and Ace. Ins. Co. vs. Burroughs, 19 P. F. 
Smith, 43. 

The object of this company is to insure against accidents. The 
purpose of this policy is to pay specific damages for bodily injuries, 
and death caused by external, violent and accidental means. The 
death of the intestate was so caused. The company seeks to avoid 
liability under two clauses in the policy. One provides the insurance 
shall not extend to a case of death or injury caused by “ voluntary 
exposure to unnecessary danger ;” the other that “ walking, or being 
on the road-bed or bridge of any railway are hazards not contem- 
plated or covered by this contract, and no sum will be paid for disa- 
bility or loss of life in consequence of such exposure, or while thus 
exposed.” 

The insured was traveling by rail through Indiana, on his way to 
Kentucky. The train stopped on the bridge across the Ohio River, 
by reason of the draw part of the bridge being open. He went to 
the front platform of the coach in which he was riding and stepped 
off and through a hole in the floor of the bridge, causing his death. 
This hole was about three feet wide and four feet long. It was 
caused by the removal of some planks during the making of repairs, 

1. Was this act of the insured voluntary exposure to unnecessary 
danger ? 

To make him guilty of a “voluntary exposure to danger,” he 
must intentionally have done some act which reasonable and ordinary 
prudence would pronounce dangerous. The uncontradicted evidence 
shows that several other passengers got out of the coach, and some 
of them in advance of the insured. They certainly apprehended no 
danger. It is customary for male passengers to alight when a train 
stops for any length of time. No notice was given to passengers 
that it was dangerous to get out of the coach where it stood. So 
far as appears, the bridge, with the exception of this hole, was well 
covered with plank and entirely safe. When the intestate alighted 
other passengers were standing on the bridge near the brakeman, 
The latter was sitting on timber that was lying on the foot-walk of 
the bridge, and was to be used in the repairs being made. The 
passengers had no knowledge of these repairs. The brakeman held 
his lantern so placed on the floor that another timber cast its shadow 
over the hole, making it impossible for the insured to see it. He 
could see that portion of the floor lighted by the lantern, and the 
passengers standing thereon. He could see the brakeman near 
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them. He stepped out of the coach in plain sight of the brakeman. 
He had a right to suppose he could land on a floor as firm as that 
on which the others stood. Neither word nor sight gave him notice 
of danger. He did not approach the opening caused by the draw 
and was not injured thereby. 

It is true he voluntarily left the car, but a clear distinction exists 
between a voluntary act and a voluntary exposure to danger. Hid- 
den danger may exist, yet the exposure thereto without any knowl- 
edge of the danger does not constitute a voluntary exposure to it. 
The approach to an unknown and unexpected danger does not make 
the act a voluntary exposure thereto. The result of the act does not 
necessarily determine the motive which prompted the action. The 
act may be voluntary, yet the exposure involuntary. The danger 
being unknown, the injury is accidental. Accident is defined by 
Worcester to be an event proceeding from an unknown cause, or 
happening without the design of the agent ; an unforeseen event, in- 
cident, casualty, chance. And by Webster, an event that takes place 
without one’s forethought or expectation ; an event which proceeds 
from an unknown cause, or is an unusal eftect of a known cause, 
and therefore not expected ; chance, casuality, contingency. 

In view of the unquestioned facts the death of the intestate was 
accidental. The danger was unknown. The injury was not de- 
signed. We think there was not such a voluntary exposure to dan- 
ger as to fairly bring the act of the insured within the meaning of 
the exception. 

2. Was he walking or being on the road-bed or bridge of the 
railway ? 

He certainly was not walking on the road-bed or bridge, and 
strictly speaking it is doubtful whether he was being on either. The 
evidence indicates that without touching either he probably passed 
directly from the steps of the car through the hole in the bridge. 
We will not, however, put the case on the narrow ground that he did 
not come in contact with either road-bed or bridge. The language 
of the exception clearly implies two thoughts. One that the insured 
must not be on the road-bed or bridge for any length of time ; the 
other that the prohibition is not to guard against injury resulting 
from a defective road-bed or defective railway bridge, but against 
the danger of injury from trains passing thereon. If the design 
was to apply the language to bridges defectively constructed or out 
of repair, it would not have been restricted to railway bridges. It 
would have included all bridges, both foot and wagon. The purpose 
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is not to avoid liability for injuries resulting from being on bridges 
unsafe in themselves. The manifest intent is to exempt from re- 
sponsibility for damages caused by collision with trains moving 
thereon. 

The present is not like a case between a passenger and a railway 
company, in which the company may be exempt from liability for 
damages arising from negligence of the passenger, not voluntary. 
Nor did the act of the insured prove such a reckless exposure of his 
person, nor obvious risk of danger, as to bring him within the ap- 
plication of the. rule declared in Morel vs. Miss. Valley Ins. Co., 4 
Bush, 535; Lovell vs. Accident Ins. Co., 3 Ins. Law Jour., 877; 
Sawtelle vs. Railway Pass. Ass. Co., 15 Blatchford, 216, and kindred 
cases. 

We therefore think, under the facts found and the rules of law 
which we have stated, the learned judge erred in holding that the 
conduct of the insured brought him within either of the exceptions, 
so as to relieve the company from liability. 

We discover no merit in the seventh specification of error. The 
others are substantially sustained. 

Judgment reversed, and judgment in favor of the plaintiff for $3,- 
000, with interest thereon from the commencement of the suit, and 
costs. 
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SUPREME COURT OF MICHIGAN. 


Error to Wayne. 


RUSSELL, Recerver, , 
Us. 


BERRY.* 


( 
j 


The statute under which a mutual corporation was organized, set forth among 
other things that the articles of association ‘‘ May prescribe the liabilities 
of the members to be assessed towards defraying the losses and expenses of the 
company and manner of collecting such assessments ;’’ also that in case of 
insolvency the receiver should assess upon all members and persons in- 
sured, such sum asin the aggregate should be sufficient to pay all losses, li- 
abilities and expenses of receivership, and power is given to enforce such 
payments. 

Held, That the statutory liability of a member could not be limited by the ar- 
ticles of association to the amount of undertaking given for premium on 
his risk, nor by like undertakings entered into by the member limiting his 
assessments. 

Held, That the members were liable for their proportion of such assessments as 
were sufficient to meet all losses, liabilities and expenses of receivership re- 
gardless of any limitations in the articles of association on their contracts 
with the company. ‘ 


Wiuxison, Post & Wixernson, for Plaintiff. 
Ervin Paumer, for Defendant and Appellant. 


Graves, C. J. 
The Circuit Court gave judgment in favor of the plaintiff on spe- 
cial findings, and the defendant alleges error. 
The insurance company mentioned in the title of the cause was es- 
tablished in 1880, under the general law of 1873, as modified in 
1877, the defendant being one of the original corporators. Pub- 


* Opinion filed October 3, 1883. 
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Acts 1873, p. 107, and amending Acts Nos. 66 and 142 of 1877. In 
December, 1880, the defendant took out three policies, for three 
years each, and executed three several “ undertakings” to pay future 
assessments. The amounts specified by these “undertakings” and 
the reductions by payments were as follows: One ran for $30 and 
was credited with $22.50 ; another was for $6 and had a credit of 
$4.50 ; and the third was for $3 and was credited with $2.25. 

In the Fall of 1881, the commissioner of insurance entered pro- 
ceedings in accordance with section 17 of the organic act to wind up 
the company by insolvency, and the court found that the proceedings 
were well based, and appointed the plaintiff receiver. The company 
was indebted in little sums to various persons, the whole amounting 
to $300. It was also indebted to I. Blitz & Son in the sum of $4,- 
586.50 for a loss by fire in September, 1881. The policies and “ un- 
dertakings ” of this firm were in the same form as those of defendant. 
The assets of the company, including $1,088.42, consisting of ac- 
knowledged balances on standing “ undertakings,” was $1,601.33. 
The total insurance represented by existing policies was $400,766.66, 
and the total of “ undertakings” on that insurance was $4,843.87. 
For the purpose of paying I. Blitz & Son and the other creditors, 
and in order to defray the expenses of the receiver and pay him for 
his services, he proceeded to levy a prov ra/a assessment against the 
members on the amount of insurance held by each for the required 
sum, and of this the portion of defendant was $91, and this is the 
demand for which he was adjudged liable by the court below in this 
action. The material objection urged against the recovery is that, 
under his contract with the company for insurance, he was not to 
be liable for assessments beyond 1 sum then given, and that the as- 
sessment sought to be enforced being above that limit it is not valid. 

In support of this proposition he refers to his promise in the ap- 
plication and undertaking to pay whatever assessments the directors 
should, from time to time, declare to be required, but not exceed- 
ing in the whole the sum there mentioned ; and then quotes a provi- 
sion in the articles of association as being a sufficient warrant for 
the limitation ; and next cites a paragraph in section 5 of the organic 
act, which, he contends, amounts to a grant of full authority for the 
provision in the articles. 

The passage in the articles is found in section 18, and it reads as 
follows : “ The extent of the liability of the members of the company 
shall not exceed the amount of undertaking*given for premium on 
their risk ;’ and the clause in the organic act is the last paragraph 
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of section 5. The object of that section is to declare what matters 
shall be set out in the articles, and, after enumerating several, it 
closes up by saying, they “ may prescribe the liabilities of the mem- 
bers to be assessed towards defraying the losses and expenses of the 
company, and the mode and manner of collecting such assessments,” 
and this is the clause relied upon. Does it justify the defendant’s 
claim? Does it furnish authority for the paragraph in the articles? 
It is a vague provision, and the purpose of its enactment is open to 
speculation. But this is plain ; it does not say that liability to be 
assessed may be fixed below the point necessary to raise sufficient to 
pay losses and expenses, and there is no room for implying that 
meaning. The clause professes to be remedial and not obstructive, 
and it should be interpreted in that light ; it requires to be ex- 
pounded in harmony with the scheme to which it belongs, and not 
in derogation of it, and the language offers no obstacle. 

The defendant is only able to accommodate it to his case by im- 
puting a sense beyond the tenor of the words, and one which di- 
rectly antagonizes the principle of the statute, and the theory of 
the corporations it provides for. As he reads. it, it operates to en- 
able companies, and those insuring in them, to cut short the only 
source of revenue, and preclude the accumulation necessary to pay 
losses, and even such expenses as the statute has itself compelled 
to be incurred. This is not a reasonable construction. The su- 
premacy of the organic act will not be questioned. No one will 
contend that the organizers of the company or the corporation when 
organized, had any power to contravene the principle of that act, 
or to adopt any rule or provision or make any contract not author- 
ized by it. Whatever capacity the company possessed to contract or 
be contracted with was derived from it. It prescribed the condi- 
tions on which corporate rights and privileges might be enjoyed, 
and on which individuals might become insurers and insured. 
When the company organized, it necessarily accepted all the condi- 
tions, because on no other terms was organization possible ; and 
when the defendant became an insured member, he necessarily sub- 
mitted to all the obligations, because the relation could not arise or 
exist on any other terms. The legal consequences were inevitable. 
No words in the article or in the insurance papers could overrule the 
imperative regulations and requirements of the statute. 

Without further reference to the ambiguous provision in section 5, 
and without enlarging on the controlling operation of other portions, I 
pass to section 17. It was under this section that the defendant was 
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assessed, and the authority appears conclusive. The language is ex- 
plicit. It declares that the receiver “shall at once proceed to assess 
upon all the members and persons insured in such company, such 
sums of money as will in the aggregate be sufficient to pay all the 
losses and liabilities of said company, together with the services and 
expenses of such receiver, according and in proportion to the 
amount of their insurance or interest in such company ;” and power 
is given to enforce collection by action in the Circuit Court, and also 
to re-assess as often as necessary. No reference is made to “ under- 
takings,” nor to the state of account in regard to prior assessments 
or former payments. No exception is made nor qualification ex- 
pressed. Nor is any discretion given. The terms are imperative. 

The law is now dealing with the company when it has become in- 
solvent, and is being wound up in chancery. There is no capital 
stock. The means to pay losses and expenses, and also for services 
must be obtained, if at all, by the levy of contributions in accord- 
ance with the vital principle of all such organizations. There can be 
no other resort. And were this to be considered as denied it would 
be equivalent to saying the Legislature required a specified end, 
and in the very act of requiring it, conferred a right to withhold the 
indispensable means. It is surely not admissible to contend that the 
law means to recognize, and much less sanction, repudiation, or 
that it purposes to exact services and expenses in winding up the 
affairs, and at the same time empower those from whom contribu- 
tions could alone come to avoid contributing therefor and leave the 
receiver to go unprotected and unpaid. 

The obligation of the insured party is fundamental. It does not 
depend upon the form which may be given to his promissory “ un- 
dertaking.” It is a positive result of his connection with the com- 
pany, and the principle which underlies it somewhat resembles that 
which underlies the liability to taxation. Responsibility is insepar- 
able from the status of an insured member. The organic act makes 
it so, and no kind of stipulation between the agents of the com- 
pany and the person who becomes insured can supersede or im- 
pair it. It would be just as practicable for a person entering into 
marriage to provide by covenant against its necessary and impera- 
tive duties and obligations. So far as the other points in the brief 
merit. attention they are disposed of by what has been said. 

The judgment should be affirmed, with costs. 

The other justices concurred. 
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SUPREME COURT OF IOWA. 


Appeal from Davis Circuit Court. 


WOOLSEY 


DS, 


INDEPENDENT ORDER or ODD FEL- 
LOWS, Loner No. 23, Biuoomrrietp, Iowa.* 


Plaintiff, a member of a lodge of the Independent Order of Odd Fellows, 
claimed certain benefits, which were denied him, and he appealed. Sub- 
sequently, and pending the appeal, charges were preferred against him for 
“attempting to deceive and defraud the lodge by falsely, ete., claiming 
benefits,’’ and he was expelled for so doing. From this order he also ap- 
pealed. The action of the lodge in expelling plaintiff was affirmed by the 
grand lodge, and the grand master, before whom the question as to whether 
he was entitled to benetits, was pending, reported to the grand lodge that 
their action in the other appeal rendered it unnecessary to take further 
action in the first appeal, and the grand lodge adopted this report. 

Held, in an action to recover the benetits claimed, that these facts constituted 
a good defense, and that the order of the district court overruling a de- 
murrer to the answer setting them up should be sustained. 


Action to recover certain sums of money alleged to be due plaintiff 
from defendant on account of benefits to which he claims to be enti- 
tled, according to the constitution and by-laws of defendant, by rea- 
son of sickness and disability occurring while he was a member of 
the defendant lodge. A demurrer to defendant’s answer was over- 
ruled, and, plaintiffs standing thereon, judgment was rendered for 
defendant, from which plaintiff appeals. 


Trimsix, CarrutHers & Trieste, for Appellant. 
Payne & E1cHe.BerGer, for Appellee. 
Beck, J. 
1. The answer of defendant in the first and second count denies all 
allegations of the petition, und alleges that plaintiff was for a time a 


* Opinion filed September 20, 1883 From Northwestern Reporter. 
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member of the defendant lodge, and was for a short time sick, but 
all benefits to which he was entitled were fully paid. The third count 
of the answer alleges that plaintiff made application to the lodge for 
benefits, which, upon lawful consideration and upon proper proceed- 
ings, were refused, upon the ground that he was not entitled thereto 
under the laws and rules of the order, not having been sick and dis- 
abled from following the pursuits of his ordinary avocation. It is 
shown that the plaintiff appealed from the decision of the lodge, as 
he was authorized to do by the laws of the order, and the decision 
was, upon consideration of the grand master, reversed. But, under 
the constitution and by-laws of the order, the decision of the grand 
master was subject to review by the grand lodge. 

Subsequent to the action of the defendant in refusing to allow the 
benefits claimed by plaintiff, charges were brought against him ‘ of 
attempting to deceive and defraud the lodge by falsely claiming to 
be entitled to benefits by feigning extreme helplessness, when, in 
fact, he was able to use his limbs.” Upon this charge plaintiff was 
tried, found guilty, and expelled from the lodge. This case he also 
appealed to the grand lodge, and it was tried in that body. It ap- 
pears that appeals taken within a certain time, immediately preced- 
ing the meetings of the grand lodge, are not submitted to the grand 
master The appeal in the last case came for hearing, in the first in- 
stance, before the grand lodge, under this rule. The action of the 
defendant in expelling plaintiff was, upon this appeal, approved and 
affirmed. The appeal in the first case, involving plaintiff's right to 
benefits, was pending at the same time, but was not determined un- 
til after the decision of the other case. It was referred to a commit- 
tee of the grand lodge—the case being before that body for the pur- 
pose of reviewing the grand master’s decision—who reported that 
the action of that body in the other case rendered it unnecessary to 
take further action in this case. This report was adopted by the 
grand lodge. Upon these allegations defendant insists that plaintiff, 
having submitted his claim to the decision of the defendant lodge, 
and having appealed therefrom to the grand lodge, whose adjudica- 
tion, in effect, was against plaintiff, is now estopped to prosecute his 
claim in the courts. 

To the defense pleaded in the third count plaintiff demurred, on 
the ground, substantially, that no adjudication of the claim sued on 
is shown, and that nothing more is shown than a formal demand of 
payment and refusal to pay plaintiff's claim. We understand that 
the demurrer refers to the action of defendant upon the claim and 
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the proceeding had upon appeal to the grand lodge, as shown by the 
allegations of the third count of the answer. 

2. As we understand counsel for plaintiff, they take two positions 
in their argument, namely : (1) That an expulsion from the lodge did 
not deprive the plaintiff of the right to benefits acquired before his 
expulsion ; (2) that the answer fails to show that the decision of the 
grand master, reviewing the action of the defendant, was itself re- 
versed by the grand lodge. Counsei do not question the validity of 
the action of defendant in expelling plaintiff. As we understand the 
record, the charge upon which plaintiff was expelled related to the 
very claim involved in this case, which is alleged to have been fraudu- 
lently made, the plaintiff feigning helplessness in order to obtain the 
benefits. The answer assailed by the demurrer shows that plaintiff 
was lawfully expelled from the order for deceit and fraud, by falsely 
urging his helpless condition, in order to recover the very claim in- 
volved in this action. 

We need not determine whether the plaintiff could recover bene- 
fits to which he was lawfully entitle: before his expulsion, after the 
act of the lodge expelling him. It cannot be contended that after 
his expulsion he could recover benefits which he had falsely and 
fraudulently claimed as specified in the charge against him. If he 
was guilty of that charge he had no right to the benefits. The de- 
fendant lodge found him guilty, and their decision was affirmed in 
the grand lodge. Thus the very thing that would defeat him in 
prosecuting his claim for the benefits, namely, that his claim was 
false, and fraudulently made, was established ‘Sy the adjudication of 
the defendant lodge and the grand lodge. It would be an outrage 
upon justice to hold that plaintiff is entitled to recover benefits when 
he has been lawfully expelled from the lodge for his false and fraudu- 
lent act in urging his claim therefor, while he was not justly and law- 
fully entitled to receive them. There should be no such inconsisten- 
cies in the administration of the law. This appears to have been the 
precise view taken by the grand lodge. After determining that 
plaintiff was lawfully expelled on the charge of his false and fraudu- 
lent claim made for the beneiits, that body—as we understand its 
action, which is set out in defendant’s answer—decided that plaintiff 
was not entitled to the benefits he claims. The committee of the 
grand lodge reported to that body that the decision reached in the 
appeal involving the proceedings resulting in plaintiff's expulsion, 
rendered it unnecessary to take any action in the case involving his 
claim for benefits. This report was adopted by the grand lodge. It 
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is evident that the grand lodge understood that plaintiff's right to 
the benefit was settled adversely to his claim by the decision holding 
that he was lawfully expelled. Its decision must be so un lerstood. 
Any other conclusion would put an absurd construction upon their 
action, which would work most inequitable results. 

It is our opinion that the decision of the district court ought to be 
affirmed. 


COURT OF APPEALS OF NEW YORK. 


In the Matter of LEANDER HINE, Appellan’, 


Us. 


SMITH T. WOOLWORTH, as Receiver of the 


HOMESTEAD FIRE INSURANCE CO., 
Respondent.* 


The policy insured B. and promised to ‘pay to him, his heirs, executors or as- 
signs. Loss first payable to H. as his mortgage interest might appear. It 
provided that if the property should be sold or conveyed, or if the interest 
of the insured should be changed without consent in any manner, whether 
by act of insured or by operation of law, the pelicy should be void. B. 
subsequently died intestate and all claims under the policy after a loss 
were assigned by the administrator and heirs to H. 

Held, That there was no insurance of the heirs ete., but only of B. during his 
life with a promise to pay the heirs. 

Held, That the transfer of title to the heirs through the death of B. was a 
change of title within the policy. 

Held, That the allegation that the company failing after the death of B. and 
going into the hands of a receiver there was no one to consent to the change 
of title, did not affect the case. 


Joun C. Hunt, for Appellant. 
Joun Lansina, for Respondent. 
Ear, J. 
On the 30th day of May, 1877, the Homestead Fire Insurance 
Company issued a policy of insurance to John Branillet for the pe- 


* Decision rendered June 26, 1883. 
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riod of three years, from that date. It insured Branillet against 
loss or damage by fire to the amount of $1,160 on his dwelling-house, 
furniture etc., the loss if any, first payable to Leander Hine, as his 
mortgage interest might appear. The policy contained a condition 
that if the property insured should be sold or conveyed, or if the 
interest of the insured therein should be changed in any manner, 
whether by act of the insured or by operation of law, the policy 
should be null and void, until the written consent of the company at 
the home office was obtained. Branillet died on the 2d day of 
March, 1878, intestate, leaving his widow and seven children surviv- 
ing, who all continued in possession of the premises and occupied 
the dwelling- house until the 17th day of April, 1878, when the dwel- 
ling-house and a portion of its contents were burned. The insur- 
ance company failed and a receiver of its assets was appointed on 
the 6th day of January, 1878. Letters of administration were issued 
upon the estate of Branillet, and then the administrator, and widow 
and heirs at law assigned all their claims under the policy to the 
mortgagee, Hine, who thereafter was solely interested in the insur- 
ance, and had the sole right to claim whatever was due upon the pol- 
icy. The amount of the loss was adjusted at $447.20. The policy 
contained a clause promising on the part of the company “ to make 
good unto the said insured, his heirs, executors, administrators and 
assigns, all such loss or damage not exceeding in amount the sum 
insured, as shall happen by fire” ete. But the policy by its terms 
insured no one against loss but Branillet, and then it promised to 
pay the loss to his heirs, executors, administrators and assigns. It 
did not by its terms insure the heirs, executors, administrators and 
assigns, against loss by fire ; but merely insured Branillet, and then 
promised to pay such insurance to him, his heirs, executors, admin- 
istrators and assigns. He might suffer a loss in his lifetime and 
then die, and the loss would be payable to his executors or adminis- 
trators, or he might suffer a loss and then assign it, and then it 
would be payable to his assignee. 

The word “ heirs” is in the same connection with the words exec- 
utors, administrators and assigns, and the language imputed a cov- 
enant to pay to them, and in case the estate was so situated that they 
would become entitled to the payment, the loss would be payable to 
them. But there was no insurance for their protection. In order 
to hold that this was an insurance for the benefit of the heirs, we 
should also have to hold that it was an insurance for the benefit of 
executors, administrators and assigns, and the latter term would em- 
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brace any person to whom the insured might convey his property. 
Such clearly was not the intention of the policy. Therefore, when 
Branillet died and the title to the property was transferred to his 
heirs, there was such a change of interest as avoided the policy until 
the consent of the company should be obtained. That was not ob- 
tained, and there was no effort made to obtain it. 

But it is further claimed that as the company became insolvent 
and a receiver had been appointed of its assets there was no one to 
consent to this change in interest. The receiver could probably have 
given the consent, but if the heirs could not obtain the consent either 
of the company or of the receiver, then under the policy this should 
be treated as a case where consent was refused, and the company 
was bound to repay simply the unearned premium upon the policy, 
and that would have been the only claim against the receiver if the 
demand had been made. 

We think these views are fully sustained by the cases of Loppin vs. 
Charter Oak Ins. Co., 58 Barb., 325 ; Sherwood vs. Agricultural Ins. 
Co., 73 N. Y., 447 ; 29 Am. Rep., 180. 


The order should therefore be affirmed with costs. 


All concur, except Danrortn, J., not voting, and Anprews, J., ab- 
sent. 





Report of Decisions. 


SUPREME COURT OF TEXAS. 


Appeal fron Grayson County. 


LIFE ASSOCIATION OF AMERICA er. At., 
Appellants, 
vs. 


F. M. GOODE, Appellee.* 


A dissolution of a private corporation by decree of a court of competent 
authority, having jurisdiction, extinguishes and annuls, thenceforth its cor- 
porate powers. 

It is by virtue of the statutes, providing against the abatement of suits be- 
tween private parties, that pending suits are not discontinued by the 
death of one of them. 


There is no statute in this State authorizing a pending suit to be prosecuted 
for or against a private corporation created by the laws of another State, 
after such corporation shall be dissolved. 

The distinction drawn between corporations which exist by virtue of the 
laws of this State and those which are created by the laws of other 
States 
Wle oS. 


Hare & Heap, for Appellants. 
Fintey & Pasco, for Appellees. 


Watker, P. J. 

The effect of the dissolution of a private corporation by decree 
of a court of competent authority, having jurisdiction over the 
same, is to extinguish and annul thenceforth its corporate powers, 
and the sovereign power which had brought it into existence by 
giving it an artificial personality, thereby, through its judicial ‘man- 
date, terminates that existence by the withdrawal of all its fran- 
chises. (Sec. 2, Waits’ Act. and Def., 350; Ang. & Ames on 
Corp., Sec. 638-799}.’ 


* Opinion delivered June 22, 1883. From TJezras Law Review. 
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In the case of National Bank vs. Colby, 21 Wallace, U. S., p. 615, 
where the District Court of the United States had, by its decree, 
forfeited all rights, franchises, and privileges of the bank, and ad- 
judged its dissolution, in proceedings for that purpose, under an 
act of Congress, the question under consideration being whether a 
suit against the bank to enforce the collection of the demand is 
abated by such decree. Justice Field said : “ With the forfeiture of 
its rights, privileges, and franchises, the corporation was necessa- 
rily dissolved as the decree adjudged. Its existence as a legal 
entity was thereupon ended ; it was then a defunct institution, and 
judgment could no more be rendered against it in a suit previ- 
ously commenced than judgment could be rendered against a dead 
man dying pendente lite. This is the rule with respect to all cor- 
porations whose chartered existence has come to an end, either 
by lapse of time or decree of forfeiture, unless by statute pending 
suits be allowed to proceed to judgment notwithstanding such disso- 
lution. The prolongation of the corporate life for this specific 
purpose as much requires special legislative enactment as does the 
original creation of the corporation.” 

The opinion proceeds to quote as follows : “J cannot distinguish, 
says Story, in Greeley vs. Smith (3 Story 658; see also Farmers’ 
and Mechanics’ Bank vs. Settle, 8 Watts & Sargent, 207, and Mumma 
vs. The Potomac Company, 8 Peters, 281), between the case of a cor- 
poration and the case of a private person dying pendenie lite. Inthe 
latter case the suit is abated at law, unless it is capable of being re- 
vived by the enactment of some statute, as in the case as to suits 
pending in the courts of the United States, when, if the right of ac- 
tion survives, the personal representatives of the deceased party may 
appear and prosecute or defend the suit. No such provision exists 
as to corporations, nor indeed could exist without reviving the cor- 
poration pro hac vice, and, therefore, any suit pending against it at 
its death abates by mere operation of law.” 

It is by virtue of our statutes, which provide against the abate- 
ment of suits between private persons, that pending suits are not 
discontinued by the death of plaintiffs or defendants as would be 
the conveyance, otherwise, at common law, and in order to main- 
tain the suit, after such death, by the legal representative, it is nec- 
essary that the legal basis therefore shall have been made apparent 
from the record. ([Siese vs. Malsch, 54 Tex., 358-9.] There is no 
legislative provision in our State which authorizes a pending suit to 
be prosecuted for or against a private corporation created by the 
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laws of another State after such corporation shall be dissolved and 
its corporate existence shall have ceased. 

It is proper to keep in mind the discrimination necessary to be 
made between corporations which exist within and by virtue of 
the laws of this State, and those which are the creation of laws of 
the other States of the Union ; as to the latter, they cannot claim 
rights to recognition here, further than those that may be extended 
ex conitale, for, as was said in respect to the helplessness and de- 
pendence of a corporation away from “its native heath,” by the Su- 
preme Court of the United States in Bank of Augusta vs. Earl 
(13 Peters, 586), “It must dwell in the place of its creation and 
cannot migrate to another sovereignty.” 

In the case of Paul vs. Virginia, 8 Wallace, U. S., 181, the follow- 
ing language is used : “ The corporation being the mere creation of 
local law, can have no legal existence even by other States, and the 
enforcement of its contracts made therein depend purely upon the 
comity of those States—a comity which is never extended where the 
existence of the corporation, or the exercise of its powers, are prej- 
udicial to their interest or repugnant to their policy. * * The 
whole matter rests on their discretion.” 

Our statutes regulating the dissolution of corporations refer alone 
to such corporations as are or shall be “created by or under the 
laws o: this State.” [R. S., Arts. 606-608. | 

Under the iegislation in our State, as it exists, it seems to follow 
from the application of the rules of law governing the subject of the 
rights of a resident citizen of Texas to sue in this State a corpora- 
tion which owed its existence to the laws of another State, and has 
been legally dissolved from a forfeiture of its rights and franchises ; 
that after such dissolution a suit could not be brought against such 
extinct corporation, or, if pending, could no longer be maintained in 
the courts of this State. 

It was admitted by the parties on the trial, that the decree of the 
St. Louis Circuit Court was authorized by the laws of the State 
of Missouri. 

John F. Williams, receiver of the defendant Life Association of 
America, appeared, and, making himself a party defendant, set up 
the plea in abatement, which denies the plaintiff's right to sue. 

The case of Reife vs. Rundle, 13 Otto, U. S., 222, was a suit in 
which Relfe, the predecessor in oftice of Williams, in the above-cited 
case, made himself a party defendant under circumstances analy- 
gous, and in behalf of the same interests and parties which Williams 
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represents in this suit. It was decided in that case that the dissolu- 
tion of the corporation under the laws of Missouri had the effect, 
according to their provisions and the decree which adjudicated con- 
cerning them, to invest the Superintendent with the title to and the 
rights of the corporation, and that he had the right to represent the 
former corporation in litigation where its rights are concerned, the 
same as the corporation might have done if it had continued to ex- 
ist. It may be conceded, consequently, that Williams had the right 
to appear here, and to represent any rights or interests, which under 
our laws he may, in virtue of his relation to the corporation under 
the laws of Missouri, be enabled to maintain. 

The plaintiff, clearly, could no further proceed in his suit after 
the Circuit Court decree, unless by making the receiver a party, and 


when the plea in abatement was interposed, it became necessary 
that the plaintiff should proceed to lay the basis for a continuation 
of his suit by a recognition of the altered status of his rights since 
he began his suit, by making the receiver a defendant. He not hay- 
ing done so, Williams’ plea in abatement of the suit ought to have 
been sustained ; the suit could not be prosecuted against the corpo- 


ration, nor proceed further, unless by bringing parties before the 
court who were necessary in order to justify the court in rendering 
a judgment to affect the rights of persons concerned in the due ad- 
ministration of the assets of the company. Under the suggestion 
of dissolution of the corporation, the plaintiff prima facie had no 
longer a cause of action in this forum ; the court could take no judi- 
cial cognizance of the laws of Missouri, nor ‘as to what rights the 
plaintiff might be able to assert by amendihg his petition against the 
receiver as the successor to the rights of property recently vested in 
the corporation. Consequently the suit, in the form in which the 
plaintiff prosecuted it, must have been abated for want of any case 
being made appropriate for its maintenance against the receiver, 
Williams, who alone could be sued after the dissolution, if there re- 
mained any ground longer for action. 

According to this view of the subject, it becomes unprofitable to 
follow further the various grounds of error relied on for a reversal, 
because the trial below has been had upon issues which cannot 
afford the basis of a judgment for the plaintiff; he cannot recover 
against “the Life Association of America ” at all, either in this pro- 
ceeding or any other, and if he may be enabled to retain this case 
in court and prosecute it further it must be under an amended peti- 
tion alleging such facts as will show upon the face of the pleading 
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that under the laws of Missouri, and the decree of the Circuit 
Court, the receiver is invested with such authority as the representa- 
tive of the defunct corporation as that he may properly be sued 
upon facts such as the plaintiff relies on for damages for deceit or 
fraud, or for the rescission of the contract, as the case may be. 

It is not necessary if we could, and we could not if we would, 
safely attempt to anticipate, or to give directions to the future course 
of the plaintiff to enable him to assert his rights ; it is enough to 
say, now, that there exists fundamental error in the proceedings 
which have been had, and that it will not materially interest the par- 
ties or advance the cause on another trial, for us to consider fur- 
ther the eighteen assignments of error which are presented for 
examination. 


We conclude that the judgment ought to be reversed and the case 
remanded, and it is so ordered. 


Reversed and remanded. 





Bates vs. Detroit Mut. Benefit Ass'n. 


SUPREME COURT OF MICHIGAN. 


HELEN B. BATES 


Us. 


DETROIT MUTUAL BENEFIT ASSOCIATION.* 


The by-laws of a benefit association required all assessments to be made by the 
secretary. 

Held, That where no assessments had been made by the secretary, but notice 
of assessments had been issued simply by the managers, these were not as- 
sessments within the by-laws, and no forfeiture could be declared for their 
non-payment. 


CaMPBELL, J. 

Plaintiff recovered judgment against defendant upon a life policy 
issued to Fort Henry Bates, her husband. The only defense relied 
on was a forfeiture or termination of the policy by failure to pay as- 
sessments. The court directed a verdict for plaintiff, and the only 
question is whether there was any testimony tending to prove such 
forfeiture. 

The assessments insisted on were amounts of one dollar payable 
by each person insured, on the death of any other person insured. 
The certificate of membership pro ided that “The holder of this cer- 
tificate agrees to pay the sum of one dollar at the death of each 
member whom he shall survive, or at the maturity of any certificate, 
if deemed necessary by the trustees.” This was to be payable 
“ within thirty days after the date of a written or printed notice from 
the secretary making such assessments,” etc. A failure to pay was 
to terminate the membership unless reinstated. 

The articles of association provided not only for death payments, 
but for payments during life on certain contingencies, and they pro- 

* Opinion filed Oct. 24, 1883. 
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vided for raising money to pay both classes of risks by assessment if 
deemed necessary for the latter class, and defendant claims by as- 
sessment at all events for the death risks. Upon this there is a con- 
troversy. 

It appeared that the trustees as a body ordered no assessments in 
the present case, and had no direct knowledge or action in the 
matter; and that two persons, who were associated as McCloud 
& Herring, claiming to be managers, conducted all the business in- 
volved in the present controversy. None of the notices of assess- 
ment, except one less than thirty days before his death, were issued 
by the secretary. The rest came from McCloud & Herring. 

We find nothing to indicate that any assessment whatever was 
made, unless the notice itself constituted an assessment. But under 
the articles and by-laws all assessments when made were to be made 
by the secretary, and the notice to be given was notice of such 
assessments. 

It is well settled that no forfeiture can be established except for a 
violation of the precise conditions laid down. While we have not 
discovered anything to authorize the secretary to make assessments 
until somebody has at least ascertained and determined that the 
facts exist which make them necessary, and in the absence of other 
regulations the trustees seem to be the proper judges, yet we need 
not consider this fully, because assessments made and notices com- 
ing from others than the secretary, could not satisfy the conditions 
of torfeiture. And although it is claimed certain notices did eman- 
ate from the secretary, they were not notices for future payment, 
but of default on past obligations, and therefore did not serve the 
purpose referred to. 


We think there was no error in the direction given to the jury. 
The judgment must be affirmed with costs. 
« Co 


The other justices concurred. 





